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ATTORNEY GENERAL OF TEXAS

October 1, 2019

Ms. Jennifer Burnett

Senior Attorney & Public Information Coordinator
The University of Texas System

210 West Seventh Street '

Austin, Texas 78701-2901

OR2019-27444

Dear Ms. Burnett;

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 788744 (ORR# 191912).

The University of Texas Southwestern Medical Center (the “university”) received a request
for information, including blank forms and statistical data, related to minor patients who
are undergoing specified treatments. The 'university states it does not maintain the
requested statistical data, and does not maintain or have access to information from which
such data could be compiled.! The university claims the submitted blank forms do not
consist of public information subject to the Act. Additionally, the university states release
of the information may implicate the proprietary interests of Children’s Health Clinical
Operations d/b/a Children’s Medical Center of Dallas (“CMCD”). Accordingly, the
university states, and provides documentation showing, it notified CMCD of the request for
information and of the right to submit arguments to this office as to why the submitted
information should not be released. See Gov’t Code § 552.305(d); see also Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental
body to rely on interested third party to raise and explain applicability of exception in the
Act in certain circumstances). We have received comments from CMCD. We have
reviewed the submitted arguments and the submitted information.

! The Act does not require a governmental body that receives a request for information to create information
that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos. 605 at 2 (1992),
563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).
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The university and CMCD argue the submitted information is not subject to the Act. The
Act applies to “public information,” which is defined in section 552.002 of the Government
Code as

information that is written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official
business:

(1) by a governmental body; or

(2) forra governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining
the information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Gov’t Code § 552.002(a). Thus, virtually all of the information in a governmental body’s
physical possession constitutes public information and is subject to the Act. Id
§ 552.002(a)(1); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The
Act can also encompass information that a governmental body does not physically possess.
Information that is written, produced, collected, assembled, or maintained by a third party,
including an individual officer or employee of a governmental body in his or her official
capacity, may be subject to disclosure under the Act if a governmental body owns, has a
right of access, or spends or contributes public money for the purpose of writing, producing,
collecting, assembling, or maintaining the information. Gov’t Code § 552.002(a); see
Open Records Decision No. 462 at 4 (1987); cf. Open Records Decision No. 499 (1988).
Information is “in connection with the transaction of official business” if it is “created by,
transmitted to, received by, or maintained by an officer or employee of the governmental
body in the officer’s or employee’s official capacity, or a person or entity performing
official business or a government function on behalf of a governmental body, and pertains
to official business of the governmental body.” Id. § 552.002(a-1). Moreover, section
552.001 of the Act provides it is the policy of this state that each person is entitled, unless
otherwise expressly provided by law, at all times to complete information about the affairs
of government and the official acts of public officials and employees. See id. § 552.001(a).

The university and CMCD argue the submitted information is not subject to the Act because
the information is owned and maintained solely by CMCD, a private, non-profit corporation
that operates a pediatric acute care hospital and ambulatory clinics. CMCD informs us the
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submitted forms are used by university-employed physicians who have been granted
medical staff membership and privileges while providing care to patients in CMCD’s clinic.
Further, the university and CMCD inform us the university does not have a right of access
to the information. The university and CMCD inform us the submitted information was
provided to the university solely for the purpose of seeking a ruling from this office. Based
on these representations and our review, we find the submitted information was not written,
produced, collected, assembled, or maintained in connection with the transaction of the
university’s official business. Therefore, we conclude the submitted information is not
subject to the Act and the university need not release it in response to the request for
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral.gov/open-
governiment/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Erin Groff

Assistant Attorney General
Open Records Division

EMG/gw
Ref: ID# 788744
Enc. Submitted documents

c: Requestor
(w/o enclosures)

c¢: . Third Party
(w/o enclosures)



