KEN PAXTON

ATTORNEY GENERAL OF TEXAS

September 27, 2019

Ms. Ylise Janssen
General Counsel
Austin Independent School District
1111 West Sixth Street
Austin, Texas 78703
OR2019-27160

Dear Ms. Janssen:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 788428.

The Austin Independent School District (the “district”) received a request for specified
information pertaining to the requestor’s child and employment information of a named
individual. You claim the submitted information is excepted from disclosure under sections
552.101, 552.103, and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Initially, we note some of the submitted information, which we marked, is not responsive
to the instant request because it was created after the date the district received the request
for information. This ruling does not address the public availability of any information that
is not responsive to the request and the district is not required to release such information
in response to this request.’

© We next note the responsive information includes police officers’ body worn camera
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661 provides, in relevant part, the following:

'As we are able to make this determination, we need not address your arguments against disclosure of this
information.

Post Office Box 12548, Austin, Texas 78711-2548 « (512) 463-2100 * www.texasattorneygeneral.gov



Ms. Ylise Janssen - Page 2

(a) A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording. '

Occ. Code § 1701.661(a). In this instance, the requestor does not provide the requisite
information under section 1701.661(a). As the body worn camera recordings were not
properly requested pursuant to chapter 1701 of the Occupations Code, our ruling does not
reach this information and they need not be released.? However, pursuant to section
1701.661(b), a “failure to provide all the information required by [sjubsection (a) to be part
of a request for recorded information does not preclude the requestor from making a future
request for the same recorded information.” Id. § 1701.661(b).

Further, we note some of the remaining responsive information was the subject of a
previous request for information, as a result of which this office issued Open Records Letter
No. 2019-26105 (2019). Accordingly, the district must continue to rely on Open Records
Letter No. 2019-26105 as a previous determination and withhold or release the information
at issue in accordance with that ruling. See Open Records Decision No. 673 (2001) (so
long as law, facts, and circumstances on which prior ruling was based have not changed,
first type of previous determination exists where requested information is precisely same
information as was addressed in prior attorney general ruling, ruling is addressed to same
governmental body, and ruling concludes information is or is not excepted from disclosure).

We next note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made conﬁdentlal under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation
made of, for, or by a governmental body, except as
provided by Section 552.108;

2As we are able to make this determination, we need not address your remammg arguments against disclosure
of this information.
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Gov’t Code § 552.022(a)(1). The information at issue includes a completed report that is

subject to section 552.022(a)(1). The district must release this information pursuant to
section 552.022(a)(1) unless it is excepted from disclosure under section 552.108 of the
Government Code or is made confidential under the Act or other law. See id.

§ 552.022(a)(1). Although you raise section 552.103 Code for the information at issue,

this exception is discretionary in nature and does not make information confidential under
the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76
(Tex. App.—Dallas 1999, no pet.) (governmental body may waive section 552.103); see
also Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally),
663 at 5 (1999) (waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor
to section 552.108 subject to waiver). Therefore, the district may not withhold the
information subject to section 552.022(a)(1) under section 552.103 of the Government
Code. However, we will consider your argument under section 552.108 for information
subject to section 552.022(a)(1).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses section 261.201 of the Family Code, which
provides, in relevant part, the following:

(a) [T]he following information is confidential, is not subject to public
release under [the Act], and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) -a report of alleged or suspected abuse or neglect made
under this chapter and the identity of the person making the
report; and

(2) except as otherwise provided in this section, the files,
reports, records, communications, audiotapes, videotapes,
and working papers used or developed in an investigation
under this chapter or in providing services as a result of an
investigation.

(k) Notwithstanding Subsection (a), an investigating agency, other than the
[Texas Department of Family and Protective Services] or the Texas Juvenile
Justice Department, on request, shall provide to the parent, managing
conservator, or other legal representative of a child who is the subject of
reported abuse or neglect, or to the child if the child is at least 18 years of
age, information concerning the reported abuse or neglect that would
otherwise be confidential under this section. The investigating agency shall
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withhold information under this subsection if the parent, managing -
conservator, or other legal representative of the child requesting the
information is alleged to have committed the abuse or neglect.

(1) Before a child or a parent, managing conservator, or other legal
representative of a child may inspect or copy a record or file concerning the
child under Subsection (k), the custodian of the record or file must redact:

(2) any information that is excepted from required disclosure
under [the Act], or other law; and

(3) the identity of the person who made the report.

Fam. Code § 261.201(a), (k), (N(2)-(3). We find report numbers 19-001527 and 12-002440
were used or developed in investigations by the district’s police department of alleged or
suspected child abuse or neglect under chapter 261 of the Family Code. See id.
§§ 101.003(a) (defining “child” for purposes of section 261.201), 261.001(1), (4) (defining
“abuse” and “neglect” for purposes of section 261.201). Thus, this information is within
the scope of section 261.201(a). However, the requestor is a parent of the child victim listed
in the submitted reports and is not accused of the alleged abuse or neglect. Thus, the district
may not withhold report numbers 19-001527 and 12-002440 from the requestor on the basis
of section 261.201(a). See Fam. Code § 261.201(k). Nevertheless, section 261.201(1)(3)
states the identity of the reporting party must be withheld. Id. § 261.201(1)(3). In addition,
section 261.201(1)(2) states any information that is excepted from required disclosure under
the Act or other law must still be withheld from disclosure. Id. § 261.201(1)(2). Thus, we
will address your arguments against disclosure of this information.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the
information at issue would interfere with law enforcement. See id §§ 552.108(a)(1),
301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706, 710 (Tex. 1977). The district
states report number 19-001527 relates to a pending criminal investigation. Based on this
representation, we conclude the release of this information would interfere with the
detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City
of Houston, 531 S.W.2d 177, 186-87 (Tex. Civ. App.—Houston [14th Dist.] 1975)
(delineating law enforcement interests present in active cases), writ ref’d n.r.e. per curiam,

536 S.W.2d 559 (Tex. 1976). Therefore, we agree section 552.108(a)(1) is applicable to
this information.



Ms. Ylise Janssen - Page 5

Section 552.108(a)(2) excepts from disclosure information concerning an investigation that
concluded in a result other than conviction or deferred adjudication. Gov’t Code
§ 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must demonstrate
the information at issue relates to a criminal investigation that has concluded in a final result
other than a conviction or deferred adjudication. See Gov’t Code §§ 552.108(a)(2),
301(e)(1)(A). The district asserts incident report number 12-002440 pertains to a case that
concluded in a result other than conviction or deferred adjudication. Therefore, we agree
section 552.108(a)(2) is applicable to this information.

Section 552.108 does not except from disclosure basic information about an arrested
person, an arrest, or a crime. Id. § 552.108(c). Basic information refers to the information
held to be public in Houston Chronicle. See 531 S.W.2d at 186-87; Open Records Decision
No. 127 (1976) (summarizing types of information considered to be basic information).
We note basic information includes, among other items, the identity and description of the
complainant. See ORD 127. Thus, with the exception of basic information, the district may
withhold incident report number 19-001527 under section 552.108(a)(1) of the Government
Code and incident report number 12-002440 under section 552.108(a)(2) of the
Government Code. However, as previously noted, section 261.201(1)(3) states the identity
of the reporting party must be withheld. See Fam. Code § 261.201(1)(3). Thus, in releasing
basic information, the district must withhold the identity of the reporting party under section
552.1(3)1 of the Government Code in conjunction with section 261.201(1)(3) of the Family
Code.

Section 552.103 of the Government Code provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably
anticipated on the date that the requestor applies to the officer for public
information for access to or duplication of the information.

3We note the requestor has a special right of access to the information that is being released. See Fam. Code
§ 261.201(k). Because such information is confidential with respect to the general public, if the city receives
another request for this information from a different requestor, the district must again seek a ruling from this
office.
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Gov’t Code § 552.103(a), (c). The purpose of section 552.103 is to enable a governmental
body to protect its position in litigation by forcing parties to obtain information relating to
litigation through discovery procedures. See Open Records Decision No. 551 at 4-5 (1990).
A governmental body has the burden of providing relevant facts and documents to show
the section 552.103(a) exception applies in a particular situation. The test for meeting this
burden is a showing (1) litigation was pending or reasonably anticipated on the date the
governmental body received the request for information, and (2) the requested information
is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d
479, 481 (Tex. App.—Austin 1997, orig. proceeding), Heard v. Houston Post Co., 684
S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); ORD at 4. The
governmental body must meet both parts of this test for information to be excepted under
section 552.103(a). See ORD 551 at 4.

This office has long held “litigation,” for purposes of section 552.103, includes “contested
cases” conducted in a quasi-judicial forum. See Open Records Decision Nos. 474 (1987),
368 (1983), 336 (1982), 301 (1982). In determining whether an administrative proceeding
is conducted in a quasi-judicial forum, some of the factors this office considers are whether
the administrative proceeding provides for discovery, evidence to be heard, factual
questions to be resolved, the making of a record, and whether the proceeding is an
adjudicative forum of first jurisdiction with appellate review of the resulting decision
without a re-adjudication of fact questions. See Open Records Decision No. 588 (1991).

The district states the information at issue relates to a grievance that was pending at Level
I at the time the instant request was received. The district further states on the same date
the district received the request, it received a letter from the requestor notifying the district
to preserve all records concerning her child and the individual named in the request. The
district explains the administrative process for grievances can lead to a hearing before the
school board. The district also explains the parties to the grievance are allowed to
investigate the matter and have access to records gathered and maintained at each grievance
level. The district further explains, during a hearing, the grievant is allowed to present a
case, including presenting testimonial and documentary evidence, and may be represented
by counsel. The district states “[a] decision made at lower level grievance hearings is
reviewable by the authority having a supervisory relationship to the lower level
administrator.” Based on these representations, we find the district’s administrative
procedure for disputes, as described above, is conducted in a quasi-judicial forum and, thus,
constitutes litigation for purposes of section 552.103. Therefore, we find litigation against
the district was pending when it received the request for information. We also find the
district established the information at issue is related to the pending litigation for purposes
of section 552.103(a). Accordingly, the district may withhold the remaining responsive
information under section 552.103 of the Government Code.

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing parties in the pending litigation
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is not excepted from disclosure under section 552.103(a), and it must be disclosed. Further,
the applicability of section 552.103(a) ends once the litigation has concluded. See Attorney
General Opinion MW-575 (1982); see also Open Records Decision No. 350 at 3 (1982).

In summary, the submitted body worn camera recordings were not properly requested
pursuant to chapter 1701 of the Occupations Code and need not be released. The district
must continue to rely on Open Records Letter No. 2019-26105 as a previous determination
and withhold or release the information at issue in accordance with that ruling. With the
exception of basic information, the district may withhold incident report number 19-001527
under section 552.108(a)(1) of the Government Code and incident report number 12-
002440 under section 552.108(a)(2) of the Government Code. However, in releasing basic
information, the district must withhold the identity of the reporting party under section
552.101 of the Government Code in conjunction with section 261.201(1)(3) of the Family
Code. The district may withhold the remaining responsive information under section
552.103 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattornevgeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

?M%LUA@\

Paige Lay

Assistant Attorney General
Open Records Division
PL/mo

Ref: ID# 788428

Enc. Submitted documents

c: Requestor
(w/o enclosures)



