KEN PAXTON

ATTORNEY GENERAL OF TEXAS

September 25, 2019

Mr. Nicholas Toulet
Assistant City Attorney
City of Midland

P.O.Box 1152

Midland, Texas 79702-1152

OR2019-26906

Dear Mr. Toulet:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 787581 (Ref. No. M027169-070219).

The Midland Police Department (the “department”) received a request for the personnel
file of a named officer, excluding dates of birth, social security numbers, home addresses,
driver’s license numbers, Texas Commission on Law Enforcement (“TCOLE”)
identification numbers, and identifying information about family members. You state you
have released some information to the requestor. You claim some of the submitted
information is excepted from disclosure under sections 552.101, 552.108, and 552.117 of
the Government Code. We have considered the exceptions you claim and reviewed the
submitted information. '

Initially, we note the requestor specifically excluded dates of birth, social security numbers,
home addresses, driver’s license numbers, TCOLE identification numbers, and identifying
information about family members from the present request. Thus, the portions of the
submitted information that consists of this information are not responsive to the present
request. Further, we note some of the submitted information is not responsive to the present
request because it does not pertain to the named officer. Thus, this information, which we
have marked, is not responsive to the present request. This ruling does not address the
public availability of any information that is not responsive to the request, and the
department is not required to release that information in response to the request.’

Next, we must address the department’s procedural obligations under the Act.
Section 552.301 of the Government Code describes the procedural obligations placed on a

! As we are able to make this determination, we need not address your argument against disclosure of this
information.
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governmental body that receives a written request for information it wishes to withhold.
Pursuant to section 552.301(b), the governmental body must ask for the attorney general’s
decision and state the exceptions that apply within ten business days after receiving the
request. See Gov’t Code § 552.301(a), (b). In this instance, you state the department
received the request for information on July 2, 2019. We note the department was closed
on July 4, 2019. This office does not count the date the request was received or holidays
for the purpose of calculating a governmental body’s deadlines under the Act. You do not
-inform us the department was closed for any additional business days. Accordingly, the
department’s ten-business-day deadline was July 17, 2019. However, you did not request
a ruling from this office until July 18, 2019. See id § 552.308 (describing rules for
calculating submission dates of documents sent via first class United States mail).
Consequently, we find the department failed to comply with the requirements of section
552.301 in requesting this decision from our office.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal
presumption that the requested information is public and must be released unless there is a
compelling reason to withhold the information from disclosure. See id. § 552.302; Simmons
v. Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd.
of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ). The department claims
sections 552.101, 552.108, and 552.117 of the Government Code for the submitted
information. Because sections 552.101 and 552.117 can provide compelling reasons to
overcome the presumption of openness, we will address your arguments under these
sections for the submitted responsive information. Further, sections 552.130, 552.137, and
552.140 of the Government Code can provide a compelling reason to overcome the
presumption of openness.? Therefore, we will address the applicability of sections 552.130,
552.137, and 552.140 to the submitted responsive information. However, we find you have
failed to establish a compelling reason to address your remaining exception.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 437.232 of the Government Code,
which provides as follows:

(a) In this section, “military personnel information” means a service
member’s name, home address, rank, official title, pay rate or grade, state
active duty orders, deployment locations, military duty addresses, awards
and decorations, length of military service, and medical records.

(b) A service member’s military personnel information is confidential and
not subject to disclosure under Chapter 552.

Gov’t Code § 437.232. Section 437.232 is contained in subchapter E of chapter 437 of the
Government Code. Chapter 437 is titled “Texas Military” and subchapter E is titled “Texas

2 The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Military Forces.” Upon review, we find section 437.232 only applies to military personnel
records maintained by the Texas Military Forces. See id § 437.001(14) (providing that
“Texas military forces” for purposes of chapter 437 mean the Texas National Guard, the
Texas State Guard, and any other military forces under state law). We note the information
you seek to withhold is maintained in resumes maintained by the department. Thus, section
437.232 is not applicable to the information at issue, and the department may not withhold
it under section 552.101 of the Government Code in conjunction with section 437.232 of .
the Government Code.

Section 552.101 of the Government Code also encompasses section 1703.306 of the
Occupations Code, which provides:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

(1) the examinee or any other person specifically designated in
writing by the examinee;

(2) the person that requested the examination;

(3) a member, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or supervises or controls a polygraph
examiner’s activities;

(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

(b) The [Texas Department of Licensing and Regulation] or any other
governmental agency that acquires information from a polygraph
examination under this section shall maintain the confidentiality of the
information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Occ. Code § 1703.306. Upon review, we find some of the submitted responsive information
constitutes information that was acquired from a polygraph examination and is, therefore,
within the scope of section 1703.306. It does not appear the requestor falls into any of the
categories of individuals who are authorized to receive the polygraph information under
section 1703.306(a). Accordingly, the department must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with section
1703.306 of the Occupations Code. However, we find the department has failed to
demonstrate any of the remaining responsive information at issue consists of information
acquired from a polygraph examination. Thus, the department may not withhold any of the
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remaining responsive information at issue under section 552.101 of the Government Code
in conjunction with section 1703.306 of the Occupations Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision No.
455 (1987). This office has found personal financial information not relating to a financial
transaction between an individual and a governmental body is generally highly intimate or
embarrassing. See Open Records Decision Nos. 600 (1992) (employee’s designation of
retirement beneficiary, choice of insurance carrier, election of optional coverages, direct
deposit authorization, forms allowing employee to allocate pretax compensation to group
insurance, health care or dependent care), 523 (1989) (common-law privacy protects credit
reports, financial statements, and other personal financial information), 373 (1983) (sources
of income not related to financial transaction between individual and governmental body -
protected under common-law privacy). However, we note the public generally has a
legitimate interest in information that relates to public employment and public employees.
See, e.g., Open Records Decision Nos. 562 at 10 (1990) (personnel file information does
not involve most intimate aspects of human affairs but in fact touches on matters of
legitimate public concern), 470 at 4 (1987) (job performance does not generally constitute
public employee’s private affairs), 444 at 3 (1986) (public has obvious interest in
information concerning qualifications and performance of law enforcement employees),
405 at 2 (1983) (manner in which public employee’s job was performed cannot be said to
be of minimal public interest), 329 (1982) (reasons for employee’s resignation ordinarily
not private). Upon review, we conclude the information we have marked meets the standard
articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the
department must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. However, we find no portion
of the remaining responsive information is highly intimate or embarrassing and of no
legitimate public concern, and the department may not withhold any of the remaining
responsive information under section 552.101 of the Government Code on the basis of
common-law privacy.

After reviewing your arguments, we have determined no novel or complex issue exists in
the remaining information. Thus, we address your remaining claims in a summary ruling.

The department must withhold the W-4 form we have marked under section 552.101 of the
Government Code in conjunction with section 6103(a) of title 26 of the United States Code.
The department must withhold the information we have marked under section 552.101 of
the Government Code in conjunction with section 411.083 of the Government Code. The
department must withhold the fingerprints we have marked under section 552.101 of the
Government Code in conjunction with section 560.003 of the Government Code. The
department must withhold the information we have marked under section 552.101 of the
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Government Code in conjunction with section 611.002 of the Health and Safety Code. The
department must withhold the L-2 and L-3 declaration forms we have marked under section
552.101 of the Government Code in conjunction with section 1701.306 of the Occupations
Code. The department must withhold the information we have marked under section
552.117(a)(2) of the Government Code; however, the department may only withhold the
marked cellular telephone number if the cellular telephone service is not paid for by a
governmental body. The department must withhold the motor vehicle information we have
marked under section 552.130 of the Government Code. The department must withhold
the e-mail addresses we have marked under section 552.137 of the Government Code,
unless the owners of the e-mail addresses affirmatively consent to their disclosure. The
department must withhold the military discharge records we have marked under section
552.140 of the Government Code. The department must release the remaining responsive
information; however, any information subject to copyright may only be released in
accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Assistant Attorney General
Open Records Division

MLC/gw
Ref: ID# 787581
Enc. Submitted documents

c: Requestor
(w/o enclosures)



