KEN PAXTON

ATTORNEY GENERAL OF TEXAS

September 25, 2019

Ms. Alicia K. Kreh
Counsel for the City of Westworth Village
Taylor, Olson, Adkins, Sralla & Elam, L.L.P.
6000 Western Place, Suite 200
Fort Worth, Texas 76107-4654
OR2019-26789

Dear Ms. Kreh:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 787735.

The City of Westworth Village (the “city”), which you represent, received a request for
information pertaining to investigations related to the in-custody death of a named
individual. You state the city will release some information. You also state the city will
withhold motor vehicle information pursuant to section 552.130(c) of the Government
Code, social security numbers pursuant to section 552.147(b) of the Government Code, and
certain information pursuant to Open Records Decision No. 684 (2009).! You claim some
of the submitted information is excepted from disclosure under sections 552.101, 552.107,
and 552.111 of the Government Code and privileged under Texas Rule of Civil Procedure
192.5. We have considered your arguments and reviewed the submitted information.

ISection 552.130(c) of the Government Code allows a governmental body to redact the information described
in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t Code
§ 552.130(c). If a governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(e). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code authorizes a
governmental body to redact a living person’s social security number from public release without the necessity
of requesting a decision from this office. See id. § 552.147(b). Open Records Decision No. 684 is a previous
determination to all governmental bodies authorizing them to withhold certain categories of information
without the necessity of seeking a decision from this office.
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Initially, we note some of the requested information may have been the subject of a previous
request for a ruling, as a result of which this office issued Open Records Letter No.
2016-17154 (2016). We have no indication there has been any change in the law, facts, or
circumstances on which the previous ruling was based. Accordingly, to the extent the
submitted information is identical to the information previously requested and ruled upon
by this office, the city may rely on Open Records Letter No. 2016-17154 as a previous
determination and withhold or release the identical information in accordance with that
ruling. See Open Records Decision No. 673 (2001) (so long as law, facts, and
circumstances on which prior ruling was based have not changed, first type of previous
determination exists where requested information is precisely same information as was
addressed in prior attorney general ruling, ruling is addressed to same governmental body,
and ruling concludes that information is or is not excepted from disclosure). However, to
the extent the information in the current request is not encompassed by the prior ruling, we
will consider the exceptions you raise. ’

Next, we note some of the information at issue is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [TThe following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108; [and]

(5) all working papers, research material, and information used to
estimate the need for or expenditure of public funds or taxes by a
governmental body, on completion of the estimate].]

Gov’t Code § 552.022(a)(1), (5). We note some of the submitted information consists of
information contained in completed investigations subject to section 552.022(a)(1). The
city must release this information pursuant to section 552.022(a)(1) unless it is excepted
from disclosure under section 552.108 of the Government Code or expressly made
confidential under the Act or other law. Id. § 552.022(a)(1). The submitted information
also contains an estimate subject to section 552.022(a)(5). Although you raise sections
552.107 and 552.111 of the Government Code for some of the information at issue, these
exceptions are discretionary in nature and do not make information confidential under the
Act. See Open Records Decision Nos. 677 (2002) (governmental body may waive attorney
work product privilege under section 552.111), 676 at 10-11 (2002) (attorney-client
privilege under Gov’t Code § 552.107(1) may be waived), 665 at 2 n.5 (2000) (discretionary
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions), 470 at 7 (1987)
(statutory predecessor to section 552.111 subject to waiver), 177 at 3 (1977) (statutory
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predecessor to Gov’t Code § 552.108 subject to waiver). Therefore, the city may not
withhold the information subject to section 552.022, which we have marked, under section
552.107 or section 552.111 of the Government Code. However, the Texas Supreme Court
has held the Texas Rules of Evidence and Texas Rules of Civil Procedure are “other law”
within the meaning of section 552.022. See In re City of Georgetown, 53 S.W.3d 328, 336
(Tex. 2001). We will therefore consider your assertions of the attorney-client privilege
under rule 503 of the Texas Rules of Evidence and the attorney work product privilege
under rule 192.5 of the Texas Rules of Civil Procedure for the information subject to section
552.022. Further, as section 552.101 of the Government Code applies to confidential
information, we will consider your arguments under section 552.101 for the information
subject to section 552.022. We will also consider your arguments for the information not
subject to section 552.022.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information other statutes make confidential.
The city claims section 552.101 in conjunction with section 418.182 of the Government
Code, which was added to chapter 418 of the Government Code as part of the Texas
Homeland Security Act (the “HSA”). Section 418.182 provides in part:

(a) Except as provided by Subsections (b) and (c), information, including
access codes and passwords, in the possession of a governmental entity that
relates to the specifications, operating procedures, or location of a security
system used to protect public or private property from an act of terrorism or
related criminal activity is confidential.

Id. § 418.182(a). The fact that information may generally be related to a security system
does not make the information per se confidential under section 418.182. See Open
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope
of its protection). Furthermore, the mere recitation by a governmental body of a statute’s
key terms is not sufficient to demonstrate the applicability of a claimed provision. As with
any confidentiality provision, a governmental body asserting section 418.182 must
adequately explain how the responsive information falls within the scope of the statute. See
Gov’t Code § 552.301(e)(1)(A) (governmental body must explain how claimed exception
to disclosure applies).

You argue the submitted security footage from the Westworth Village Jail is confidential
under section 418.182 of the Government Code. You state the cameras at issue are part of
the jail’s security system, which is used to protect inmates and jail staff from acts of
terrorism or related criminal activity. You argue release of the information would reveal
specific information about “the specifications, layout, design[,] and capabilities of the jail’s
. security camera system[.]” Based on your representations and our review of the
information at issue, we conclude the city has demonstrated the information at issue falls
within the scope of section 418.182(a). Accordingly, the city must withhold the submitted
jail security camera footage under section 552.101 of the Government Code in conjunction
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with section 418.182(a) of the Government Code. See generally Tex. Dep’t of Pub. Safety
v. Abbott, 310 S.W.3d 670 (Tex. App.—Austin 2010, no pet.) (case construing section
418.182 of the HSA, which ruled recorded images necessarily relate to specifications of
security system that recorded them).

Texas Rule of Evidence 503(b)(1) provides as follows:

A client has a privilege to refuse to disclose and to prevent any other person from
disclosing confidential communications made to facilitate the rendition of
professional legal services to the client:

(A) between the client or the client’s representative and the client’s lawyer
or the lawyer’s representative;

(B) between the client’s lawyer and the lawyer’s representative;

(C) by the client, the client’s representative, the client’s lawyer, or the
lawyer’s representative to a lawyer representing another party in a pending
action or that lawyer’s representative, if the communications concern a
matter of common interest in the pending action;

(D) between the client’s representatives or between the client and the client’s
representative; or

(E) among lawyers and their representatives representing the same client.

Tex. R. Evid. 503(b)(1). A communication is “confidential” if it is not intended to be
disclosed to third persons other than those to whom disclosure is made in furtherance of the
rendition of professional legal services to the client or those reasonably necessary for the
transmission of the communication. Id. 503(a)(5).

Thus, in order to withhold attorney-client privileged information from disclosure under
rule 503, a governmental body must (1) show the document is a communication transmitted
between privileged parties or reveals a confidential communication; (2) identify the parties
involved in the communication; and (3) show the communication is confidential by
explaining it was not intended to be disclosed to third persons and it was made in
furtherance of the rendition of professional legal services to the client. Upon a
demonstration of all three factors, the information is privileged and confidential under rule
503, provided the client has not waived the privilege or the document does not fall within
the purview of the exceptions to the privilege enumerated in rule 503(d). See Pittsburgh
Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston [14th Dist.] 1993,
orig. proceeding). '

You state the information you indicated consists of privileged attorney-client
communications between the city’s attorneys and outside counsel and city employees and
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representatives in their capacities as clients. You state the communications were made for
the purpose of facilitating the rendition of professional legal services to the city and that
these communications have remained confidential. Based on these representations and our
review of the information at issue, we find the city has established the information we have
marked constitutes privileged attorney-client communications under rule 503. Thus, the
city may withhold the information we have marked pursuant to rule 503 of the Texas Rules
of Evidence.?

The city claims section 552.107 of the Government Code for the remaining information not
subject to section 552.022. Section 552.107(1) protects information that comes within the
attorney-client privilege. The elements of the privilege under section 552.107 are the same
as those discussed for rule 503. When asserting the attorney-client privilege, a
governmental body has the burden of providing the necessary facts to demonstrate the
elements of the privilege in order to withhold the information at issue. See ORD 676 at
6-7. Section 552.107(1) generally excepts an entire communication that is demonstrated to
be protected by the attorney-client privilege unless otherwise waived by the governmental
body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire
communication, including facts contained therein).

As noted above, the city informs us the remaining information you indicated consists of
communications between the city’s attorneys and outside counsel and city employees and
representatives in their capacities as clients, made for the purpose of the rendition of legal
services to the city. The city states the communications were intended to be confidential.
Based on these representations and our review, we find the city has demonstrated the
applicability of the attorney-client privilege to the information at issue. Accordingly, the
city may withhold the remaining information you indicated under section 552.107 of the
Government Code.?

The city asserts the dates of birth in the remaining information are excepted from public
disclosure under section 552.101 of the Government Code in conjunction with common-
law privacy. Section 552.101 excepts from disclosure “information considered to be
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Under the
common-law right of privacy, an individual has a right to be free from the publicizing of
private affairs in which the public has no legitimate concern. Id. at 682. The Third Court
of Appeals has concluded public citizens= dates of birth are protected by common-law
privacy pursuant to section 552.101. Paxton v. City of Dallas, No. 03-13-00546-CV, 2015
WL 3394061, at *3 (Tex. App.CAustin May 22, 2015, pet. denied) (mem. op.). Because
“the right of privacy is purely personal,” that right “terminates upon the death of the person

2As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
3As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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whose privacy is invaded.” Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489,
491 (Tex. App.—Texarkana 1979, writ ref’d n.r.e.); see also Justice v. Belo Broadcasting
Corp., 472 F. Supp. 145, 146-47 (N.D. Tex. 1979) (“action for invasion of privacy can be
maintained only by a living individual whose privacy is invaded”) (quoting Restatement of
Torts 2d); see Attorney General Opinions JM-229 (1984) (“the right of privacy lapses upon
death™), H-917 (1976) (“We are . . . of the opinion that the Texas courts would follow the
almost uniform rule of other jurisdictions that the right of privacy lapses upon death.”);
Open Records Decision No. 272 (1981) (the right of privacy is personal and lapses upon
death). Thus, the city must withhold all living public citizens’ dates of birth under section
552.101 of the Government Code in conjunction with common-law privacy.

Section 552.101 of the Government Code also encompasses information protected by
chapter 411 of the Government Code, which makes confidential criminal history record
information (“CHRI”) generated by the National Crime Information Center or by the Texas
Crime Information Center. See Gov’t Code § 411.083(a). Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal
regulations allow each state to follow its individual laws with respect to the CHRI it
generates. See id. Section 411.083 of the Government Code deems confidential CHRI that
the Department of Public Safety (“DPS”) maintains, except that DPS may disseminate this
information as provided in chapter 411, subchapter F, or subchapter E-1 of the Government
Code. See Gov’t Code § 411.083(a). Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. Id.
§ 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those
entities may not release CHRI except as provided by chapter 411. See generally id.
§§ 411.090-.127. Thus, any CHRI obtained from DPS or any other criminal justice agency
must be withheld under section 552.101 in conjunction with chapter 411, subchapter F, of
the Government Code. Additionally, because the laws that govern the dissemination of
information obtained from NCIC and TCIC are based on both law enforcement and privacy
interests, the CHRI of a deceased individual that is obtained from a criminal justice agency
may be disseminated only as permitted by subchapter F of chapter 411 of the Government
Code. See ORD 565 at 10-12. Upon review, we find the Federal Bureau of Investigation
(“FBI”) numbers we have marked consist of CHRI that is confidential under section
411.083. Thus, the city must withhold the FBI numbers we have marked under section
552.101 of the Government Code in conjunction with section 411.083 of the Government
Code and federal law.

In summary, to the extent the submitted information is identical to the information
previously requested and ruled upon by this office, the city may rely on Open Records
Letter No. 2016-17154 as a previous determination and withhold or release the identical
information in accordance with that ruling. The city must withhold the submitted jail
security camera footage under section 552.101 of the Government Code in conjunction with
section 418.182(a) of the Government Code. The city may withhold the information we
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have marked pursuant to rule 503 of the Texas Rules of Evidence. The city may withhold
the remaining information you indicated under section 552.107 of the Government Code.
The city must withhold all living public citizens’ dates of birth under section 552.101 of
the Government Code in conjunction with common-law privacy. The city must withhold
the FBI numbers we have marked under section 552.101 of the Government Code in
conjunction with section 411.083 of the Government Code and federal law. The city must
release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at https://www.texasattorneygeneral. cov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

Erin Groff

Assistant Attorney General
Open Records Division
EMG/jxd

Ref: ID# 787735

Enc. Submitted documents

c: Requestor
(w/o enclosures)



