ATTORNEY GENERAL OF TEXAS

September 11, 2019

Mr. R. Brooks Moore

Deputy General Counsel

Texas A&M University System
301 Tarrow Street, 6th Floor
College Station, Texas 77840-7896

OR2019-25419

Dear Mr. Moore:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 784949 (File No. C001339-061919).

Texas A&M University — Corpus Christi (the “university”) received a request for profiles
of applicants who were invited to interview for a specified university faculty position. You
claim the submitted information is excepted from disclosure under section 552.104 of the
Government Code. We have considered the exception you claim and reviewed the
submitted representative sample of information.'

Section 552.104(a) of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). The
“test under section 552.104 is whether knowing another bidder’s [or competitor’s
information] would be an advantage, not whether it would be a decisive advantage.” Boeing
Co. v. Paxton, 466 S.W.3d 831, 841 (Tex. 2015). You inform us the submitted information
relates to an ongoing competitive situation, as it pertains to the hiring of a potential
university faculty member. You explain the university competes in the marketplace for
faculty with other institutions of higher education around the country. Thus, you contend
release of the submitted information would harm the university’s ability to find the best

'We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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candidate for the position and give advantage to other institutions competing for similar
candidates. However, this office has consistently interpreted section 552.104 to apply in
competitive bidding and procurement situations. See, e.g., Open Records Decision Nos.
604 at 1 (1992), 593 at 1 (1991) (statutory predecessor to section 552.104 “designed to
protect interests in commercial transactions™), 592 at 5 (1991), 568 at 2 (1990), 541 at 3
(1990), 514 at 1 (1988) (statutory predecessor to section 552.104 protects purchasing
interests), 463 at 1-2 (1987) (statutory predecessor to section 552.104 “has been construed
to protect the sealed bid process™), 231 (1979) (statutory predecessor not applicable to
feasibility study where no actual bidding process was under way). In light of this office’s
prior interpretations of section 552.104, we are not persuaded that a competition among
applicants for this position of public employment is a competitive situation contemplated
by section 552.104. Cf. ORD 463 at 2 (stating, by analogy, that “competition” between two
job applicants seeking one job offered by the state is not a process the statutory predecessor
to section 552.104 was intended to protect). Therefore, we find the university has failed to
demonstrate the applicability of section 552.104 in this instance. Accordingly, the
university may not withhold any of the submitted information under section 552.104 of the
Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Under the
common-law right of privacy, an individual has a right to be free from the publicizing of
private affairs in which the public has no legitimate concern. Id. at 682. The Third Court
of Appeals has concluded public citizens’ dates of birth are protected by common-law
privacy pursuant to section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV,
2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.). Thus,
the university must withhold the public citizen’s date of birth under section 552.101 of the
Government Code in conjunction with common-law privacy. The university must release
the remaining information.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental body, but
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

3We note the information being released contains a partial social security number. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov’t Code
§ 552.147(b).
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responsibilities, please visit our website at https:/www.texasattornevgeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Deborah Southerland
Attorney
Open Records Division

DS/be
Ref: ID# 784949
Enc. Submitted documents

c: Requestor
(w/o enclosures)



