ATTORNEY GENERAL OF TEXAS

August 28, 2019

Ms. Nneka Kanu
Assistant City Attorney
City of Houston
P. O. Box 368
Houston, Texas 77001-0368
OR2019-24047

Dear Ms. Kanu:

You ask whether certain information is subject fo required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request
was assigned ID# 783193 (GC No. 25927).

The City of Houston (the “city”) received a request for information pertaining to a specified
incident and calls for service at a specified terminal at the George Bush Intercontinental
Airport (the “airport”) from a specified time period.! You claim some of the submitted
information is excepted from disclosure under section 552.101 of the Government Code.
We have considered the exception you claim and reviewed the submitted representative
sample of information. .

Initially, we note the city has not submitted information related to incident specified in the
request. To the extent any responsive information existed on the date the city received the
request, we assume the city has released it. Ifthe city has not released any such information,

'We note the city failed to comply with the procedural requirements of section 552.301 of the Government
Code in requesting a decision from this office. See Gov’t Code § 552.301 (b), (¢). Nonetheless, section
552.101 of the Government Code can provide a compelling reason to overcome the presumption of openness
caused by failure to comply with section 552.301. See id §§ 552.007, .302. Thus, we will address the
applicability of this exception to the submitted information, notwithstanding the city’s violation of section
552.301 in requesting this decision.

2We assume the “representative sample” of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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it must do so at this time. See Gov’t Code §§ 552.301 (a), .302; see also Open Records
Decision No. 664 (2000) (if governmental body concludes no exceptions apply to requested
information, it must release information as soon as possible).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such
as section 418.182 of the Government Code, which was added to chapter 418 of the
Government Code as part of the Texas Homeland Security Act. Section 418.182 provides
in part:

(a) Except as provided by Subsections (b) and (c¢), information, including
access codes and passwords, in the possession of a governmental entity that
relates to the specifications, operating procedures, or location of a security
system used to protect public or private property from an act of terrorism or
related criminal activity is confidential.

Id. § 418.182(a). The fact that information may generally be related to a security system
does not make the information per se confidential under section 418.182. See Open
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope
of its protection). Furthermore, the mere recitation by a governmental body of a statute’s
key terms is not sufficient to demonstrate the applicability of a claimed provision. As with
any confidentiality provision, a governmental body asserting section 418.182 must
adequately explain how the responsive information falls within the scope of the statute. See
Gov’t Code § 552.301(e)(1)(A) (governmental body must explain how claimed exceptlon
to disclosure applies).

You state the information you marked consists of call logs “that contain physical and digital
camera server information, camera names, camera identification, camera locations, and
field and range of sight at [the airport].” You state the release of this information could be
used “in planning mass attacks in order to incite panic and enhance the likelihood of death
among emergency responders and member of the public under surveillance and serve as a
guide to thwarting airport security.” Based on your representations and our review, we
conclude some of the information at issue relates to the specifications, operating
procedures, or location of a security system used to protect public property from an act of
terrorism or related criminal activity. See generally Tex. Dep’t of Pub. Safety v. Abbott,
310 S.W.3d 670 (Tex. App.—Austin 2010, no pet.) (recorded images necessarily relate to
specifications of security system that recorded them, and thus, are confidential under
section 418.182).  Accordingly, the city must withhold the information we marked
under section 552.101 of the Government Code in conjunction with section 418.182(a) of
the Government Code.> However, we find you have failed to demonstrate the applicability
of section 412.182(a) to the remaining information. Thus, the remaining information at
issue may not be withheld under section 552.101 on that basis.

3As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be satisfied. Id at 681-82. Types of information considered
intimate or embarrassing by the Texas Supreme Court are delineated in /ndustrial
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See Open Records Decision No.
455 (1987).

Upon review, we find the information we have marked satisfies the standard articulated by
the Texas Supreme Court in Industrial Foundation. Therefore, the city must withhold the
information we marked under section 552.101 of the Government Code in conjunction with
common-law privacy. However, we find you have failed to demonstrate the information at
issue is highly intimate or embarrassing and not of legitimate public concern. Therefore,
the city may not withhold the information you marked under section 552.101 of the
Government Code on that basis.

In summary, the city must withhold the information we marked under section 552.101 of
the Government Code in conjunction with section 418.182(a) of the Government Code.
The city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The city must release the
remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitps://www.texasattornevgeneral.gov/open-
government/members-public/what-expect-after-ruling-issued or call the OAG’s Open
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable
charges for providing public information under the Public Information Act may be directed
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787.

Sincerely,

“ ~

M (Z{/ 44,(/\,\ El e
Matthew Taylor
Assistant Attorney General

Open Records Division,

MHT/jxd
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Ref: ID# 783193
Enc. Submitted documents

c: Requestor
(w/o enclosures)



