KEN PAXTON

ATTORNEY GENERAL OF TEXAS

August 14, 2019

Mr. L. Brian Narvaez

Counsel for the Town of Prosper

Brown & Hofmeister, L.L.P. .
740 East Campbell Road, Suite 800
Richardson, Texas 75081

OR2019-22527

Dear Mr. Narvaez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 780611 (PIR# 2019-072).

The Town of Prosper (the “town”), which you represent, received a request for all personnel
records for a named individual. You state the town has released some information. You
state the town will redact information under section 552.137 of the Government Code in
accordance with Open Records Decision No. 684 (2009).' You claim some of the submitted
information is excepted from disclosure under sections 552.101 and 552.117 of the
Government Code. We have also received and considered comments from the requestor. See
Gov’t Code § 552.304 (permitting interested third party to submit to attorney general reasons
why requested information should or should not be released). We have considered the
submitted arguments and reviewed the submitted information.

Initially, as you acknowledge, the town failed to meet the statutory deadlines imposed by
section 552.301 of the Government Code for the requested information. See id.
§ 552.301(b), (e). Pursuant to section 552.302 of the Government Code, a governmental

'Open Records Decision No. 684 serves as a previous determination to all governmental bodies
authorizing them to withhold certain categories of information, including personal e-mail addresses under

section 552.137 of the Government Code, without the necessity of requesting an attorney general decision.
See ORD 684.

Post Office Box 12548, Austin, Texas 78711-2548 + (512) 463-2100 ¢ www.texasattorneygeneral.gov



Mr. L. Brian Narvaez - Page 2

body’s failure to comply with the procedural requirements of section 552.301 results in the
legal presumption that the requested information is public and must be released unless there
is a compelling reason to withhold the information from disclosure. See id. § 552.302;
Simmons v. Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v.
State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ). Because
sections 552.101 and 552.117 can provide a compelling reasons to overcome the

presumption of openness, we will address your arguments under these sections for the
submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information-that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has
found that personal financial information not relating to the financial transaction between an
individual and a governmental body is excepted from disclosure under common-law privacy.
See Open Records Decision No. 600 (1992) (public employee’s withholding allowance
certificate, designation of beneficiary of employee’s retirement benefits, direct deposit
authorization, and employee’s decisions regarding voluntary benefits programs, among
others, protected under common-law privacy). This office has also determined that a public
employee’s net pay is protected by common-law privacy even though it involves a financial
transaction between the employee and the governmental body. See Attorney General
Opinion GA-0572 at 3-5 (2007) (stating that net salary necessarily involves disclosure of
information about personal financial decisions and is background financial information about
a given individual that is not of legitimate concern to the public). However, there is a
legitimate public interest in the essential facts about a financial transaction between an
individual and a governmental body. See Open Records Decision Nos. 600 at 9 (information
revealing that employee participates in group insurance plan funded partly or wholly by
governmental body is not excepted from disclosure), 545 (1990) (financial information
pertaining to receipt of funds from governmental body or debts owed to governmental body
not protected by common-law privacy). We note the remaining information contains
information regarding the administration of drug and alcohol tests to a town employee. As
this office has explained on many occasions, information involving public officials and
employees and public employment is generally not private because the public has a
legitimate interest in such information. See Open Records Decision Nos. 562 at 10 (1990)
(personnel information does not involve most intimate aspects of human affairs, but in fact
touches on matters of legitimate public concern), 470 at 4 (1987) (job performance does not
generally constitute public employee’s private affairs), 444 at 5 (1986) (public has legitimate
interest in knowing reasons for public employee’s dismissal, demotion, or promotion), 405
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at 2 (1983) (manner in which public employee’s job was performed cannot be said to be of
minimal public interest).

Upon review, we find the information we have marked satisfies the standard articulated by
the Texas Supreme Court in /ndustrial Foundation. Accordingly, the town must withhold
the information we have marked under section 552.101 of the Government Code in
conjunction with common-law privacy. However, the town has failed to demonstrate any
of the remaining information at issue is highly intimate or embarrassing and of no legitimate
public interest. Thus, the town may not withhold any of the remaining information under
section 552.101 of the Government Code in conjunction with common-law privacy.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’t Code § 552.117(a)(1). Whether a particular item of information is
protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530 at 5
(1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf of
a current or former employee or official who made a request for confidentiality under section
552.024 prior to the date of the governmental body’s receipt of the request for the
information. Accordingly, with the exception of the information we have marked for release,
if the individual whose information is at issue timely requested confidentiality pursuant to
section 552.024 of the Government Code, the town must withhold the information you
marked under section 552.117(a)(1) of the Government Code. However, the town has failed
to demonstrate the applicability of this section to the remaining information at issue and thus,
none of the information we have marked for release may be withheld under section 552.117
of the Government Code.

In summary, the town must withhold the information we have marked under section 552.101
of the Government Code in conjunction with common-law privacy. With the exception of
the information we have marked for release, to the extent the individual whose information
is at issue timely requested confidentiality pursuant to section 552.024 of the Government
Code, the town must withhold the information you marked under section 552.117(a)(1) of
the Government Code. The town must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/
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orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
O
N~
Kelly McWethy
Assistant Attorney General
Open Records Division
KSM/mo
Ref: ID# 780611

Enc. Submitted documents

c: Requestor
(w/0 enclosures)



