
August 13, 2019 

Mr. Miguel Salinas 
Staff Attorney 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Brownsville Independent School District 
1900 Price Road 
Brownsville, Texas 78521-2417 

Dear Mr. Salinas: 

OR2019-22410 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request 
was assigned ID# 780538 (Ref. No. 8684). 

The Brownsville Independent School District (the "district") received a request for 
thirty-three categories of information pertaining the requestor' s client. You state you have 
released some information to the requestor. You claim the submitted information is 
excepted from disclosure under sections 552.102 and 552.116 of the Government Code. 
We have considered the exceptions you claim and reviewed the submitted information. 

Initially, we note some of the submitted information, which we marked, is not responsive 
to the instant request for information because it was created after the date the district 
received the instant request for information. See Econ. Opportunities Dev. Corp. v. 
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open 
Records Decision Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 
362 at 2 (1983). This ruling does not address the public availability of any information that 
is not responsive to the request and the district is not required to release such information 
in response to this request. 

Next, we note the United States Department of Education Family Policy Compliance Office 
has informed this office the Family Educational Rights and Privacy Act ("FERP A"), section 
1232g of title 20 of the United States Code, does not permit state and local educational 
authorities to disclose to this office, without parental or an adult student's consent, 
umedacted, personally identifiable information contained in education records for the 
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purpose of our review in the open records ruling process under the Act. 1 Consequently, 
state and local educational authorities that receive a request for education records from a 
member of the public under the Act must not submit education records to this office in 
unredacted form, that is, in a form in which "personally identifiable information" is 
disclosed. See 34 C.F.R. § 99.3 ( defining "personally identifiable information"). You have 
submitted information which may constitute education records for our review. Because our 
office is prohibited from reviewing education records to determine the applicability of 
FERP A, we will not address FERP A with respect to any of the submitted records. See 20 
U.S.C. § 1232g(a)(l)(A); 34 C.F.R. § 99.3. Such determinations under FERPA must be 
made by the educational authority in possession of the education records. However, we will 
consider your arguments against disclosure of the remaining responsive information. 
The remaining responsive information includes an agenda of a public meeting of the 
district. Agendas of a governmental body's public meetings are specifically made public 
under the Open Meetings Act, chapter 551 of the Government Code. See Gov't Code 
§§ 551.041 (governmental body shall give written notice of date, hour, place, and subject 
of each meeting), .043 (notice of meeting of governmental body must be posted in a place 
readily accessible to general public at least 72 hours before scheduled time of meeting), 
.053-.054 ( district governing bodies required to post notice of meeting at a place convenient 
to the public in administrative office of district). As a general rule, the exceptions to 
disclosure found in the Act do not apply to information other statutes make public. See 
Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the submitted 
public meeting agenda must be released pursuant to section 551.041 of the Government 
Code. 

The remaining responsive information also includes information subject to section 552.022 
of the Government Code. Section 552.022 provides in part: 

(a) Without limiting the amount or kind of information that is public 
information under this chapter, the following categories of information are 
public information and not excepted from required disclosure unless made 
confidential under this chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code § 552.022(a)(l). The remaining responsive information includes completed 
reports, evaluations, audits, and investigations that are subject to section 552.022(a)(l). 
The district must release this information unless it is excepted from disclosure under section 
552.108 of the Government Code or made confidential under the Act or other law. 
Although the district seeks to withhold this information under section 552.116 of the 
Government Code, this section is a discretionary exception to disclosure and does not make 
information confidential under the Act. See Open Records Decision Nos. 665 at 2 n.5 

1A copy of this letter may be found on the Office of the Attorney General's website at 
https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/open-government/20060725-
USDOE-FERPA.pdf. 
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(2000) ( discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary 
exceptions). Therefore, the district may not withhold the information subject to section 
552.022(a)(l) under section 552.116 of the Government Code. However, sections 552.101, 
552.102, 552.117, and 552.137 make information confidential under the Act or other law.2 

Thus, we will consider the applicability of these exceptions to the information subject to 
section 552.022. We will also address those exceptions and the district's claim under 
section 552.116 for the information not subject to section 552.022. 

Section 552.116 of the Government Code provides: 

(a) An audit working paper of an audit of the state auditor or the auditor of 
a state agency, an institution of higher education as defined by Section 
61.003 Education Code, a county, a municipality, a school district, a hospital 
district, or a joint board operating under Section 22.074 Transportation 
Code, including any audit relating to the criminal history background check 
of a public school employee, is excepted from [ required public disclosure]. 
If information in an audit working paper is also maintained in another 
record, that other record is not excepted from [public-disclosure] by this 
section. 

(b) In this section: 

(1) "Audit" means an audit authorized or required by a statute of this 
state or the United States, the charter or an ordinance of a 
municipality, an order of the commissioners court of a county, the 
bylaws adopted by or other action of the governing board of a 
hospital district, a resolution or other action of a board of trustees of 
a school district, including an audit by the district relating to the 
criminal history background check of a public school employee, or 
a resolution or other action of a joint board described by Subsection 
(a) and includes an investigation. 

(2) "Audit working paper" includes all information, documentary or 
otherwise, prepared or maintained in conducting an audit or 
preparing an audit report, including: 

(A) intra-agency and interagency communications; and 

(B) drafts of the audit report or portions of those drafts. 
Gov't Code § 552.116. Although you assert the information at issue is excepted from 
disclosure under section 552.116, you have not demonstrated the information at issue 
consists of audit working papers prepared or maintained in relation to an audit authorized 
or required by any of the laws or authorities specified in section 5 52. l l 6(b )(1 ). Thus, the 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, but 
ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 ( 1987), 480 ( 1987), 4 70 
(1987). 
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district may not withhold the information at issue under section 552.116 of the Government 
Code. 

Section 552.117(a)(l) of the Government Code excepts from disclosure the home address 
and telephone number, emergency contact information, social security number, and family 
member information of a current or former employee or official of a governmental body 
who requests this information be kept confidential under section 552.024 of the 
Government Code, except as provided by section 552.024(a-1). See id.§§ 552.117(a)(l), 
.024. Section 552.024(a-l) of the Government Code provides, "A school district may not 
require an employee or former employee of the district to choose whether to allow public 
access to the employee's or former employee's social security number." Id. § 552.024( a-1 ). 
Thus, the district may only withhold under section 552.117 the home address and telephone 
number, emergency contact information, and family member information of a current or 
former employee or official of the district who requests this information be kept 
confidential under section 552.024. Section 552.117(a)(l) also applies to the personal 
cellular telephone number of a current or former official or employee of a governmental 
body, provided the cellular telephone service is not paid by a governmental body. See Open 
Records Decision No. 506 at 5-6 (1988). Whether a particular item of information is 
protected by section 552.l 17(a)(l) must be determined at the time of the governmental 
body's receipt of the request for the information. See Open Records Decision No. 530 at 5 
(1989). Thus, information may only be withheld under section 552.l 17(a)(l) on behalf of 
a current or former employee who made a request for confidentiality under section 552.024 
prior to the date of the governmental body's receipt of the request for the information. To 
the extent the individuals whose information is at issue timely requested confidentiality 
under section 552.024 of the Government Code, the district must withhold the information 
we marked under section 552.l 17(a)(l) of the Government Code; however, the marked 
cellular telephone numbers may be withheld only if a governmental body does not pay for 
the cellular telephone services. 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection ( c ). See Gov't Code 
§ 552.137(a)-(c). The e-mail addresses at issue are not excluded by subsection (c). 
Therefore, the district must withhold the personal e-mail addresses we marked under 
section 552.137 of the Government Code, unless the owners affirmatively consent to their 
public disclosure. 

Section 552.147(a-l) of the Government Code provides, "The social security number of an 
employee of a school district in the custody of the district is confidential." Id 
§ 552.147(a-1). Thus, section 552.147(a-l) makes the social security numbers of school 
district employees confidential, without such employees being required to first make a 
confidentiality election under section 552.024 of the Government Code. Id. § 552.024( a-1) 
(school district may not require employee or former employee of district to choose whether 
to allow public access to employee's or former employee's social security number). 
Reading sections 552.024(a-l) and 552.147(a-1) together, we conclude section 
5 52.14 7 ( a-1) makes confidential the social security numbers of both current and former 
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school district employees. The district must withhold the social security numbers within 
the remaining information under section 552.147(a-1) of the Government Code. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Id. § 552.102(a). We understand you to assert the privacy analysis 
under section 552.102(a) is the same as the common-law privacy test encompassed by 
section 552.101 of the Government Code, which protects information that is (1) highly 
intimate or embarrassing, the publication of which would be highly objectionable to a 
reasonable person, and (2) not of legitimate concern to the public. Indus. Found. v. Tex. 
Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). In Hubert v. Harte-Hanks Texas 
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.-Austin 1983, writ ref d n.r.e.), the 
court of appeals ruled the privacy test under section 552.102(a) is the same as the Industrial 
Foundation privacy test. However, the Texas Supreme Court has expressly disagreed with 
Hubert's interpretation of section 552.102(a), and held the privacy standard under section 
552.102(a) differs from the Industrial Foundation test under section 552.101. See Tex. 
Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The 
supreme court also considered the applicability of section 552.102(a) and held it excepts 
from disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. See id. at 348. Accordingly, the district must withhold 
the dates of birth of district employees under section 552.102(a) of the Government Code. 
Having carefully reviewed the information at issue, we find no portion of the remaining 
information is subject to section 552.102(a) of the Government Code, and the district may 
not withhold any of the remaining information on that basis. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. As stated above, section 552.101 of the Government Code encompasses 
the doctrine of common-law privacy, which is subject to the two-part test discussed above. 
Indus. Found., 540 S.W.2d at 685. To demonstrate the applicability of common-law 
privacy, both prongs of this test must be satisfied. Id. at 681-82. Types of information 
considered intimate and embarrassing by the Texas Supreme Court are delineated in 
Industrial Foundation. Id. at 683. This office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision No. 
455 (1987). Additionally, this office has found that personal financial information not 
relating to a financial transaction between an individual and a governmental body is 
generally intimate or embarrassing. See generally Open Records Decision Nos. 600 at 9-
10 (1992), 545 (1990), 523 (1989), 373 (1983). However, there is a legitimate public 
interest in the essential facts about a financial transaction between an individual and a 
governmental body. See ORDs 600 at 9 (information revealing employee participates in 
group insurance plan funded partly or wholly by governmental body is not excepted from 
disclosure), 545 (financial information pertaining to receipt of funds from governmental 
body or debts owed to governmental body not protected by common-law privacy). Whether 
the public's interest in obtaining personal financial information is sufficient to justify its 
disclosure must be determined on a case-by-case basis. See ORD 373. Upon review, we 
find the information we marked satisfies the standard articulated by the Texas Supreme 
Court in Industrial Foundation. Therefore, the district must withhold the information we 
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marked under section 552.101 of the Government Code in conjunction with common-law 
privacy. 

In summary, the submitted public meeting agenda must be released pursuant to section 
551.041 of the Government Code. To the extent the individuals whose information is at 
issue timely requested confidentiality under section 552.024 of the Government Code, the 
district must withhold the information we marked under section 552.117(a)(l) of the 
Government Code; however, the marked cellular telephone numbers may be withheld only 
if a governmental body does not pay for the cellular telephone services. The district must 
withhold the personal e-mail addresses we marked under section 552.137 of the 
Government Code, unless the owners affirmatively consent to their public disclosure. The 
district must withhold employee social security numbers under section 552.147(a-l) of the 
Government Code. The district must withhold the dates of birth of district employees under 
section 552.102(a) of the Government Code. The district must withhold the information 
we marked under section 552.101 of the Government Code in conjunction with common­
law privacy. The remaining responsive information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at https://www.texasattornevgeneral.v.ov/opcn­
government/members-public/what-expect-after-ruling-issued or call the OAG's Open 
Government Hotline, toll free, at (877) 673-6839. Questions concerning the allowable 
charges for providing public information under the Public Information Act may be directed 
to the Cost Rules Administrator of the OAG, toll free, at (888) 672-6787. 

Michelle Garza 
Assistant Attorney General 
Open Records Division 

MG/jxd 

Ref: ID# 780538 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


