ATTORNEY GENERAL OF 'TEXAS

August 12, 2019

Ms. Laura Anne Coats

Assistant District Attorney

Dallas County

133 North Riverfront Boulevard, LB-19
Dallas, Texas 75207-4399

OR2019-22173
Dear Ms. Coats:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 780058.

The Dallas County District Attorney’s Office (the “district attorney’s office™) received a
request for all records pertaining to specified case numbers.! You claim some of the
submitted information was not properly requested pursuant to section 1701.661 of the
Occupations Code. You also claim the submitted information is excepted from disclosure
under sections 552.101 and 552.108 of the Government Code. We have considered your
arguments and reviewed the submitted representative sample of information.’

'We note the district attorney’s office received clarification of the request for information. See Gov’t
Code § 552.222(b) (stating if information requested is unclear to governmental body or if large amount of
information has been requested, governmental body may ask requestor to clarify or narrow request, but may
not inquire into purpose for which information will be used); City of Dallas v. Abbott, 304 S.W.3d 380
(Tex. 2010) (holding when governmental entity, acting in good faith, requests clarification of unclear or
overbroad request for public information, ten-business-day period to request attorney general opinion is
measured from date request is clarified or narrowed).

2We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, you note, and we agree, the submitted information includes a police officer’s body
worn camera recording. Body worn cameras are subject to chapter 1701 of the Occupations
Code. Chapter 1701 provides the procedures a requestor must follow when seeking a body
worn camera recording. Section 1701.661(a) provides:

A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestor does not give the requisite
information under section 1701.661(a). As the requestor did not properly request the body
worn camera recording at issue pursuant to chapter 1701, our ruling does not reach this
information and it need not be released.> However, pursuant to section 1701.661(b), a
“failure to provide all the information required by Subsection () to be part of a request for
recorded information does not preclude the requestor from making a future request for the
same recorded information.” Id. § 1701.661(b).

Next, you state some of the remaining information consists of grand jury testimony and
information relating to the grand jury. The judiciary is expressly excluded from the
requirements of the Act. Gov’t Code § 552.003(1)(B). This office has determined for the
purposes of the Act, a grand jury is a part of the judiciary and therefore not subject to the Act.
See Open Records Decision No. 411 (1984). Furthermore, records kept by a governmental
body that is acting as an agent for a grand jury are considered records in the constructive
possession of the grand jury, and are also not subject to the Act. See Open Records
Decisions Nos. 513 (1988),411,398 (1983). The fact that information collected or prepared
by another person or entity is submitted to the grand jury does not necessarily mean such
information is in the grand jury’s constructive possession when the same information also
is held in the other person's or entity’s own capacity. Information held by another person or
entity but not produced at the direction of the grand jury may well be protected under one of
the Act’s specific exceptions to disclosure, but such information is not excluded from the
“reach of the Act by the judiciary exclusion. See ORD 513. Thus, to the extent the district

°As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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attorney’s office holds the information at issue solely as an agent of the grand jury, such
information consists of records of the judiciary that are not subject to disclosure under the
Act and the district attorney’s office is not required to release that information in response
to the instant request.* To the extent the district attorney’s office does not hold the
information at issue as an agent of the grand jury, the information is subject to the Act and
must be released unless it falls within an exception to disclosure.

Additionally, we note the remaining information includes autopsy photographs that are
subject to section 11 of article 49.25 of the Code of Criminal Procedure, which provides as
follows:

(a) The medical examiner shall keep full and complete records properly
indexed, giving the name if known of every person whose death is
investigated, the place where the body was found, the date, the cause and
manner of death, and shall issue a death certificate. . . . The records may not
be withheld, subject to a discretionary exception under Chapter 552,
Government Code, except that a photograph or x-ray of a body taken during
an autopsy is excepted from required public disclosure in accordance with
Chapter 552, Government Code, but is subject to disclosure:

(1) under a subpoena or authority of other law; or

(2) if the photograph or x-ray is of the body of a person who died
while in the custody of law enforcement.

(b) Under the exception to public disclosure provided by [s]ubsection (a), a
governmental body . . . may withhold a photograph or x-ray described by
[s]ubsection (a) without requesting a decision from the attorney general
under [s]ubchapter G, Chapter 552, Government Code. This subsection does
not affect the required disclosure of a photograph or X-rayjunder [s]ubsection

(a)(1) or (2).

Crim. Proc. Code art. 49.25, § 11. We note the submitted autopsy photographs pertain to an
individual who died while in the custody of law enforcement. Photographs taken of the body
of a person who died while in the custody of law enforcement are public and not confidential.
Id § 11(a)(2). Although you seek to withhold these photographs under section 552.108 of
the Government Code, the exceptions to disclosure found in the Act do not generally apply
to information that other statutes make public. See Open Records Decision Nos. 623 at 3
(1994), 525 at 3 (1989). Thus, the district attorney’s office must release the submitted

“As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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autopsy photographs, which we have marked, pursuant to section 11(a)(2) of article 49.25 \
of the Code of Criminal Procedure.

Section 552.108 of the Government Code provides in part:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from
[required public disclosure] if:

(4) it is information that:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’'t Code § 552.108(a)(4). A governmental body must explain how and why
section 552.108 is applicable to the information at issue. See id. §§ 552.108, .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). In Curry v. Walker, 873 S.W.2d 379
(Tex. 1994), the Texas Supreme Court held arequest for a district attorney’s “entire litigation
file” was “too broad” and, quoting National Union Fire Insurance Co. v. Valdez, 863
S.W.2d 458 (Tex. 1993) (orig. proceeding), held “the decision as to what to include in [the
file] necessarily reveals the attorney’s thought processes concerning the prosecution or
defense of the case.” Curry, 873 S.W.2d at 380. The district attorney’s office states the
instant request for information encompasses the district attorney’s office’s entire prosecution
file. Thus, the district attorney’s office argues release of the information at issue would
reveal the mental impressions or legal reasoning of prosecutors. Based on these
representations and our review of the remaining information, we agree section 552.108(a)(4)
is applicable to the remaining information.

We note, however, section 552.108 does not except from disclosure basic information about
an arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers
to the information held to be public in Houston Chronicle Publishing Co. v. City of Houston.
See 531 SSW.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976); see also Open Records Decision No. 127 (1976)
(summarizing types of information made public by Houston Chronicle). Thus, with the
exception of basic information, which must be released, the district attorney’s office may
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withhold the remaining information under section 552.108(a)(4) of the Government Code
and the court’s ruling in Curry.’

In summary, as the requestor did not properly request the body worn camera recording at
issue pursuant to chapter 1701 of the Occupations Code, our ruling does not reach this
information and it need not be released. To the extent the district attorney’s office holds the
information at issue solely as an agent of the grand jury, such information consists of records
of the judiciary that are not subject to disclosure under the Act and the district attorney’s
office is not required to release that information in response to the instant request. The
district attorney’s office must release the submitted autopsy photographs, which we have
marked, pursuant to section 11(a)(2) of article 49.25 of the Code of Criminal Procedure.
With the exception of the basic information, the district attorney’s office may withhold the
remaining information under section 552.108(a)(4) and the court’s ruling in Curry.®

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtiml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Erin Groff \%0’66/

Assistant Attorney General
Open Records Division

EMG/jxd

SAs our ruling is dispositive, we need not address the remaining arguments against disclosure of the
submitted information.

6Although basic information includes an arrestee’s social security number, section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. See Gov’t Code
§ 552.147(b). |
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