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Dear Ms. Albright:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 778542. '

The Wichita Falls Independent School District (the “district™), which you represent, received
a request for certain information related to the requestor. You state the district will release
some of the requested information. You claim some of the submitted information is
excepted from disclosure under section 552.101 of the Government Code. We have
congsidered the exception you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes.
Section 21.355 of the Education Code provides, in relevant part, “[a] document evaluating
the performance of a teacher or administrator is confidential.” Educ. Code § 21.355(a). The
Third Court of Appeals has concluded a written reprimand constitutes an evaluation for
purposes of section 21.355 because “it reflects the principal’s judgment regarding [a
teacher’s] actions, gives corrective direction, and provides for further review.” Abbott v.
North East Indep. Sch. Dist., 212 S.W.3d 364 (Tex. App.—Austin 2006, no pet.). This
office has interpreted section 21.355 to apply to any document that evaluates, as that term
is commonly understood, the performance of a teacher or administrator. See Open Records
Decision No. 643 (1996). In Open Records Decision No. 643, we determined for purposes
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of section 21.355, the word “teacher” means a person who is required to and does in fact hold
a teaching certificate under subchapter B of chapter 21 of the Education Code and who is in

the process of teaching, as that term is commonly defined, at the time of the evaluation.- See
id. at 4.

You assert Exhibit C consists of written evaluations that are confidential under section
21.355 of the Education Code. You state, and provide documentation showing, the teachers
at issue held teaching certificates at the time of the evaluation and were functioning as
teachers at the time of the evaluation. Upon review, we find Exhibit C consists of
evaluations of a teacher for section 21.355 purposes. Accordingly, we conclude the district
must withhold Exhibit C under section 552.101 of the Government Code in conjunction with
section 21.355 of the Education Code.

Section 552.1010f the Government Code also encompasses information made confidential
by statute, such as the Medical Practice Act (“MPA”), subtitle B of title 3 of the Occupations
Code, which governs release of medical records. Section 159.002 of the MPA provides, in
relevant part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004; Open
Records Decision No. 598 (1991). The records at issue contain information directly obtained
from medical records. Accordingly, the district must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with the MPA.

Section 552.101 of the Government Code also encompasses information protected by other
statutes. As part of the Texas Homeland Security Act (the “HSA”), sections 418.176 through
418.182 were added to chapter 418 of the Government Code. These provisions make certain
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information related to terrorism confidential. Section 418.177 of the Government Code
provides information is confidential if it:

(1) 1s collected, assembled, or maintained by or for a governmental entity for
the purpose of preventing, detecting, or investigating an act of terrorism or
related criminal activity; and

(2) relates to an assessment by or for a governmental entity, or an assessment
that is maintained by a governmental entity, of the risk or vulnerability of
persons or property, including critical infrastructure, to an act of terrorism or
related criminal activity. '

Id. §418.177. The fact that information may generally be related to emergency preparedness
does not make the information per se confidential under the HSA. See Open Records
Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope of its
protection). Moteover, the mere recitation of a statute’s key terms is not sufficient to
demonstrate the applicability of the claimed provision. As with any exception to disclosure,
a claim under the HSA must be accompanied by an adequate explanation of how the
responsive records fall within the scope of the claimed provisions. See Gov’t Code
§ 552.301(e)(1)(A) (governmental body must explain how claimed exception to disclosure

applies).

You state the information at issue “details specific information related to security procedures
and responses to fire, lockdown, and shelter in place drills.” You assert release of the
information at issue could pose a potential safety hazard to district students and staff. Upon
review, we find the information at issue was collected, assembled, or maintained by a
governmental entity for the purpose of preventing, detecting, or investigating an act of
terrorism or related criminal activity and relates to an assessment of the risk or vulnerability
of persons and property to an act of terrorism or related criminal activity. Accordingly, the
district must withhold the information you have marked under section 552.101 of the
Government Code in conjunction with section 418.177 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at
683. Upon review, we find you have failed to demonstrate any portion of the remaining
information is highly intimate or embarrassing and not of legitimate public concern. Thus,
none of the remaining information may be withheld under section 552.101 in conjunction
with common-law privacy.
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In summary, the district must withhold Exhibit C under section 552.101 of the Government
Code in conjunction with section 21.355 of the Education Code. The district must withhold
the information we have marked under section 552.101 of the Government Code in
conjunction with the MPA. The district must withhold the information you have marked
under section 552.101 of the Government Code in conjunction with section 418.177 of the
Government Code. The district must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.
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Assistant Attorney General
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