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ATTORNEY GENERAL OF TEXAS

July 22, 2019

Mr. Joseph Behnke
Assistant General Counsel
Office of the Governor
P.O. Box 12428

Austin, Texas 78711

OR2019-19934

Dear Mr. Behnke:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 776450 (OOG ID# 168-19).

The Office of the Governor (the “governor’s office”) received a request for communications
involving named individuals pertaining to specified topics during a specified time period.
You state you released some information. We understand you will withhold information
subject to section 552.117 of the Government Code as permitted by section 552.024(c) of the
Government Code.! Although you take no position as to whether the submitted information
is excepted under the Act, you state release of the submitted information may implicate the
proprietary interests of a third party. Accordingly, you state, and provide documentation
showing, you notified the third party of the request for information and of its right to submit
arguments to this office as to why the submitted information should not be released. See
Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception in the Act in certain circumstances). We have

'Section 552.117 of the Government Code excepts from disclosure the home addresses and telephone
numbers, emergency contact information, social security numbers, and family member information of current
or former officials or employees of a governmental body. See Gov’t Code § 552.117(a)(1). Section 552.024
of the Government Code authorizes a governmental body to withhold information subject to section 552.117
without requesting a decision from this office if the current or former employee or official chooses not to allow
public access to the information. See id. § 552.024(c).
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received comments from Tri Valley Law (“Tri Valley™), an attorney for the third party. We
have reviewed the submitted information and considered the submitted arguments.

Initially, we address Tri Valley’s assertion that the submitted information is not subject to
the Act. The Act is applicable only to “public information.” See Gov’t Code §§ 552.002,
.021. Section 552.002 of the Government Code defines “public information” as:

(a) [IJnformation that is written, produced, collected, assembled, or
maintained under a law or ordinance or in connection with the transaction of
official business: ‘

(1) by a governmental body;

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
~writing, producing, collecting, assembling, or maintaining the
information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

(a-1) Information is in connection with the transaction of official business if
the information is created by, transmitted to, received by, or maintained by
an officer or employee of the governmental body in the officer’s or
employee’s official capacity, or a person or entity performing official
business or a governmental function on behalf of a governmental body, and
pertains to official business of the governmental body.

Id. § 552.002(a), (a-1). Thus, virtually all the information in a governmental body’s physical
possession constitutes public information and is subject to the Act. Id.; see Open Records
Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The Act also encompasses information
that a governmental body does not physically possess. Information that is written, produced,
collected, assembled, or maintained by a third party may be subject to disclosure under the
Act if a governmental body owns, has a right of access to, or spends or contributes public
money for the purpose of writing, producing, collecting, assembling, or maintaining the
information. Gov’t Code § 552.002(a); see Open Records Decision No. 462 at 4 (1987).
Information is “in connection with the transaction of official business” if the information is
created by, transmitted to, received by, or maintained by a person or entity performing
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official business or a government function on behalf of a governmental body and
the information pertains to official business of the governmental body. See Gov’t
Code § 552.002(a-1).

Tri Valley argues the information at issue is not “public information” subject to the Act. We
note, however, the information at issue is in the possession of the governor’s office, and the
governor’s office has submitted this information as being subject to the Act. Thus, we find
the governor’s office collected, assembled, or maintains this information in connection with
the transaction of official business. Therefore, we find the information at issue constitutes .
public information subject to the Act and may only be withheld if an exception to disclosure
under the Act applies.

Next, we address Tri Valley’s argument that the governor’s office is not required to release
the information at issue in accordance with section 552.027 of the Government Code.
Section 552.027 of the Government Code provides as follows:

(a) A governmental body is not required under this chapter to allow the inspection
of or to provide a copy of information in a commercial book or publication purchased
or acquired by the governmental body for research purposes if the book or
publication is commercially available to the public.

(b) Although information in a book or publication may be made available to the
public as a resource material, such as a library book, a governmental body is not
required to make a copy of the information in response to a request for public
information.

(c) A governmental body shall allow the inspection of information in a book or
publication that is made part of, incorporated into, or referred to in a rule or policy
of a governmental body.

Id § 552.027. Section 552.027 is designed to alleviate the burden of providing copies of
commercially available books, publications, and resource materials maintained by
governmental bodies, such as telephone directories, dictionaries, encyclopedias, statutes, and
periodicals. Upon review, we find Tri Valley has failed to demonstrate the information at
issue came from the type of commercial book or publication purchased or acquired by a
governmental body for research purposes as contemplated by section 552.027. See id.
§ 552.027(a). Therefore, the information at issue is not subject to section 552.027, and must
be released unless it falls within an exception to disclosure. Id. §§ 552.006,.021,.301, .302.

“Tri Valley also asserts the information at issue is excepted from disclosure under section
552.101 of the Government Code in conjunction with the common-law informer’s privilege.
Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. Section 552.101 of the Government Code encompasses the common-law
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informer’s privilege, which Texas courts have long recognized. See Aguilar v. State, 444
S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer’s privilege protects from disclosure
the identities of persons who report activities over which the governmental body has criminal
or quasi-criminal law-enforcement authority. See Open Records Decision No. 208 at 1-2
(1978). However, we note the purpose of the common-law informer’s privilege is to protect
the flow of information to a governmental body, rather than to protect a third party. See
Open Records Decision Nos. 549 at 6 (1990), 522 (1989) (discretionary exceptions in
general). Because the governor’s office does not seek to withhold any information under
section 552.101 of the Government Code in conjunction with the common-law informer’s
privilege, none of the submitted information may be withheld on that basis.

Tri Valley also asserts the e-mail addresses it has indicated are excepted from disclosure
under section 552.137 of the Government Code. Section 552.137 of the Government Code
excepts from disclosure “an e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body” unless the member of
the public consents to its release or the e-mail address is of a type specifically excluded by
subsection (c). See Gov’t Code § 552.137(a)-(c). The e-mail addresses at issue are not
excluded by subsection (c). Therefore, the governor’s office must withhold the personal
e-mail addresses we marked under section 552,137 of the Government Code, unless the
owners affirmatively consent to their public disclosure. The governor’s office must release
the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Meagan J. Conway

Assistant Attorney General
Open Records Division

MC/be
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Ref: ID# 776450
Enc. Submitted documents

c: Requestor
(w/o enclosures)

1 Third Party

(w/o enclosures)



