
July 22, 2019 

Ms. Ileana Fernandez 
Assistant City Attorney 
City of Mesquite 
P.O. Box 850137 
Mesquite, Texas 75185 

Dear Ms. Fernandez: 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

OR2019-19844 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 776300. 

The City of Mesquite (the "city") received a request for information pertaining to a specified 
murder investigation. 1 You state you are releasing some information to the requestor. You 
also state the city will withhold certain information pursuant to the previous determinations 
issued in Open Records Letter Nos. 2015-24970 (2015) and2012.,.07331 (2012).2 You claim 
portions of the submitted information are excepted from dis?losure under sections 552.101, 
552.115, 552.130, 552.136, and 552.147 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

1 We note the city received clarification of the infonnation requested. See Gov't Code § 552.222 
(providing ifrequest for infonnation is unclear, governmental body may ask requestor to clarify request); see 
also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding when governmental entity, acting in 
good faith, requests clarification ofunclearor overbroad request for public information, ten-business-day period 
to request attorney general opinion is measured from date request is clarified or narrowed). 

2Open Records Letter No. 2015-24970 authorizes the city to withhold public citizens' dates of birth 
under section 552.101 of the Government Code in conjunction with common-law privacy without requesting 
a ruling from this office. Open Records Letter No. 2012-07334 is a previous dete1mination issued to the city 
authorizing the city to withhold Federal Bureau of Investigation numbers under section 552.101 of the 
Government Code in conjunction with section 411.083 of the Government Code and federal law without 
requesting a ruling from this office. 
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Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information protected by other statutes, such as 
laws that make criminal history record information ("CHRI") confidential. CHRI generated 
by the National Crime Information Center (the "NCIC") or by the Texas Crime Information 
Center is confidential under federal and state law. CHRI means "information collected about 
a person by a criminal justice agency that consists of identifiable descriptions and notations 
of arrests, detentions, indictments, informations, and other formal criminal charges and their 
dispositions." Id § 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs 
the release of CHRI obtained from the NCIC network or other states. See 28 C.F.R. § 20.21. 
The federal regulations allow each state to follow its individual law with respect to CHRI it 
generates. Open Records Decision No. 565 at 7 (1990). See generally Gov't Code 
§§ 411.081-.1409. Section 411.083 of the Government Code deems confidential CHRI the 
Texas Department of Public Safety ("DPS") maintains, except DPS may disseminate this 
information as provided in chapter 411, subchapter E-1 or F of the Government Code. See 
Gov't Code§ 41 l.083(a). Sections41 l.083(b)(l) and41 l.089(a) authorize a criminal justice 
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to 
another criminal justice agency for a criminal justice purpose. Id. § 411.089(b )(1 ). Other 
entities specified in chapter 411 of the Government Code are entitled to obtain CHRI from 
DPS or another criminal justice agency; however, those entities may not release CHRI except 
as provided by chapter 411. See generally id §§ 411.090-.127. Thus, any CHRI generated 
by the federal government or another state may not be made available to the requestor except 
in accordance with federal regulations. See ORD 565. Accordingly, the city must withhold 
the CHRI you have marked and the additional CHRI we have marked under section 552.101 
of the Government Code in con junction with federal law and chapter 411 of the Government 
Code.3 

Section 552.101 of the Government Code also encompasses section 143.090 of the Local 
Government Code. You state the city has adopted Chapter 143 of the Local Government 
Code. Section 143.090 provides as follows: 

A department, [the Fire Fighters' and Police Officers' Civil Service 
Commission], or municipality may not release a photograph that depicts a 
police officer unless: 

(1) the officer has been charged with an offense by indictment or by 
information; 

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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(2) the officer is a party in a civil service hearing or a case before a 
hearing examiner or in arbitration; 

(3) the photograph is introduced as evidence in a judicial proceeding; 
or 

( 4) the officer gives written consent to the release of the photograph. 

Local Gov't Code§ 143.090. You inform us none of the exceptions under section 143.090 
are applicable. Therefore, the city must withhold the photographs you indicated under 
section 552.101 of the Government Code in conjunction with section 143.090 of the Local 
Government Code. 

Section 552.101 of the Government Code also encompasses the constitutional right to 
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429 
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 
(1987), 455 at 3-7 (1987). The first is the interest in independence in making certain 
important decisions related to the "zones of privacy," pertaining to marriage, procreation, 
contraception, family relationships, and child rearing and education, that have been 
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th 
Cir. 1981); ORD 455 at 3-7. The second constitutionally protected privacy interest is in 
freedom from public disclosure of certain personal matters. See Ramie v. City of Hedwig 
Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7. This aspect of constitutional 
privacy balances the individual's privacy interest against the public's interest in the 
information. See ORD 455 at 7. Constitutional privacy under section 552.101 is reserved 
for "the most intimate aspects of human affairs." Id. at 8 (quoting Ramie, 765 F.2d at 492). 
This office has applied privacy to protect certain information about incarcerated individuals. 
See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). Citing State v. 
Ellefson, 224 S.E.2d 666 (S.C. 1976) as authority, this office held that those individuals who 
correspond with inmates possess a "first amendment right ... to maintain communication 
with [the inmate] free of the threat of public exposure;" and that this right would be violated 
by the release of information that identifies those correspondents, because such a release 
would discourage correspondence. ORD 185. The information at issue in Open Records 
Decision No. 185 was the identities of individuals who had corresponded with inmates, and 
our office found that "the public's right to obtain an inmate's correspondence list is not 
sufficient to overcome the first amendment right of the inmate's correspondents to maintain 
communication with him free of the threat of public exposure." ORD 185. Implicit in this 
holding is the fact that an individual's association with an inmate may be intimate or 
embarrassing. In Open Records Decision Nos. 428 and 430, our office determined that 
inmate visitor and mail logs which identify inmates and those who choose to visit or 
correspond with inmates are protected by constitutional privacy because people who 
correspond with inmates have a First Amendment right to do so that would be threatened if 
their names were released. ORDs 428 and 430. We have determined the same principles 
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apply to ·an inmate's recorded conversations from a telephone at a jail. Further, we 
recognized that inmates had a constitutional right to visit with outsiders and could also be 
threatened if their names were released. See also ORD 185. The rights of those individuals 
to anonymity was found to outweigh the public's interest in this information. Id.; see 
ORD 430 (list of inmate visitors protected by constitutional privacy of both inmate and 
visitors). 

In this instance, the information at issue consists of a transcript of portions of an inmate's 
telephone calls. Upon review, we find this information is confidential under constitutional 
privacy. Accordingly, the city must withhold this information, which we have marked, under 
section 552.101 of the Government Code in conjunction with the constitutional right to 
privacy.4 

Section 552.115 of the Government Code excepts from disclosure "[a] birth or death record 
maintained by the bureau of vital statistics of the Texas Department of Health or a local 
registration official[.]" Gov't Code § 552.115(a). Section 552.115 is applicable only to 
information maintained by the bureau of vital statistics or local registration officials. See 
Open Records Decision No. 3 3 8 (1982) ( finding that statutory predecessor to section 5 52 .115 
excepted only those birth and death records which are maintained by the bureau of vital 
statistics and local registration officials). We note none of the information consists of a birth 
or death record maintained by the bureau of vital statistics of the Texas Department of Health 
or a local registration official. Therefore, the city may not withhold any of the information 
under section 552.115 of the Government Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that (1) contains highly intimate or embarrassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
oflegitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540 S.W.2d 
668,685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs 
of this test must be satisfied. Id at 681-82. Types of information considered intimate and 
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id at 
683. The Third Court of Appeals has"concluded public citizens' dates of birth are protected 
by common-law privacy pursuant to section 552.101. See Paxton v. City of Dallas, No. 
03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. denied) 
(mem. op.). This office has concluded some kinds of medical information are generally 
highly intimate or embarrassing. See Open Records Decision No. 455 (1987). This office 
has also found that personal financial information not relating to the financial transaction 
between an individual and a governmental body is excepted from disclosure under common­
law privacy. See Open Records Decision No. 600 (1992). A compilation of an individual's 
criminal history is highly embarrassing information, the publication of which would be 

4As our ruling is dispositive, we need not address your remaining argument against disclsoure of this 
information. 
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highly objectionable to a reasonable person. Cf US. Dep 't of Justice v. Reporters Comm. 
for Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding 
individual's privacy interest, court recognized distinction between public records found in 
courthouse files and local police stations and compiled summary of information and noted 
that individual has significant privacy interest in compilation of one's criminal history). 
Furthermore, we find a compilation of a private citizen's criminal history is generally not of 
legitimate concern to the public. However, information that refers to an individual solely as 
a victim, witness, or involved person is not private as criminal history and may not be 
withheld under section 552.101 on that basis. However, we note active warrant information 
or other information relating to an individual's current involvement in the criminal justice 
system does not constitute criminal history information for purposes of section 552.101. See 
Gov't Code § 411.081 (b) (police department allowed to disclose information pertaining to 
person's current involvement in the criminal justice system). In Open Records Decision No. 
3 93 (1983 ), this office concluded that, generally, only that information which either identifies 
or tends to identify a victim of sexual assault or other sex-related offense may be withheld 
under common-law privacy. Open Records Decision No. 393 at2 (1983); see Open Records 
Decision No. 339 (1982); see also Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 
1992, writ denied) (identities of witnesses to and victims of sexual harassment are highly 
intimate or embarrassing information and public does not have legitimate interest in such 
information); Open Records Decision No. 440 (1986) ( detailed descriptions of serious sexual 
offenses must be withheld). This office has also held common-law privacy protects the 
identifying information of a juvenile victim of abuse or neglect. See Open Records Decision 
No. 394 (1983); cf. Fam. Code§ 261.201. 

Upon review, we find some of the information at issue satisfies the standard articulated by 
the Texas Supreme Court in Industrial Foundation. Accordingly, with the exception of the 
information we have marked and indicated for release, the city must withhold the 
information you have marked and the additional information we have marked and indicated 
under section 552.101 of the Government Code in conjunction with common-law privacy. 
However, we find the city failed to demonstrate the remaining information is highly intimate 
or embarrassing and of no legitimate public interest. Thus, the city may not withhold the 
remaining information under section 552.101 in conjunction with common-law privacy. 

Section 5 52.13 0 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or a personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. Gov't Code§ 552.130(a). Upon review, we find the city must 
withhold the information you have marked and the additional information we have indicated 
under section 552.130 of the Government Code. 

Section 552.136(b) of the Government Code states that "[n]otwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential." Id. 



Ms. Ileana Fernandez - Page 6 

§ 552.136(b); see id.§ 552.136(a) (defining "access device"). We note check numbers do 
not constitute access device numbers and may not be withheld under section 552.136 of the 
Government Code. Accordingly, with the exception of the information we have indicated 
for release, the city must withhold the information you have indicated and the additional 
information we have indicated under section 552.136 of the Government Code. 

Section 552.147 of the Government Code provides that "[t]he social security number of a 
living person is excepted from" required public disclosure under the Act. Id. § 552.14 7( a). 
Upon review, we find the city may withhold the social security numbers you have marked 
and the additional social security numbers we have marked and indicated under section 
552.147(a) of the Government Code. 

We note some of the remaining information may be protected by copyright. A custodian of 
public records must comply with the copyright law and is not required to furnish copies of 
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
information. Id.; see Open Records Decision No. 109 (197 5). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the city must withhold the information you have marked and we have marked 
under section 552.101 of the Government Code in conjunction with federal law and chapter 
411 of the Government Code. The city must withhold the photographs you indicated under 
section 552.101 of the Government Code in conjunction with section 143.090 of the Local 
Government Code. The city must withhold the information we have marked under section 
552.101 of the Government Code in conjunction with the constitutional right to privacy. 
With the exception of the information we have marked and indicated for release, the city 
must withhold the information you have marked and the additional information we have 
marked and indicated under section 552.101 of the Government Code in conjunction with 
common-law privacy. The city must withhold the information you have marked and the 
additional information we have indicated under section 552.130 of the Government Code. 
With the exception of the information we have indicated for release, the city must withhold 
the information you have indicated and the additional information we have indicated under 
section 552.136 of the Government Code. The city may withhold the information you have 
marked and the additional information we have marked and indicated under section 
552.147(a) of the Government Code. The city must release the remaining information; 
however, any information subject to copyright law may only be released in accordance with 
copyright law. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

7:5~~-
D. Michelle Case 
Assistant Attorney General 
Open Records Division 

DMC/mo 

Ref: ID# 776300 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


