KEN PAXTON

ATTORNEY GENERAL OF TEXAS

July 19, 2019

Ms. Katharine D. David
Counsel for the Houston Parks Board LGC, Inc.
Husch Blackwell
600 Travis Street, Suite 2350
Houston, Texas 77002
‘ OR2019-19825

Dear Ms. David:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 776157.

The Houston Parks Board LGC, Inc. (the “board”), which you represent, received a request
for four categories of information pertaining to a particular project, as well as information
pertaining to the compensation of a certain category of board employees.! You indicate the
board has released some information. You also indicate the board does not have information
responsive to some categories of the request.” You claim some of the submitted information
is excepted from disclosure under sections 552.103 and 552.105 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted representative
sample of information.” We have also received and considered comments submitted by the

'Y ou state the board sought and received clarification of the request for information. See Gov’t Code
§ 552.222(b) (stating if information requested is unclear to governmental body or if large amount of information
has been requested, governmental body may ask requestor to clarify or narrow request, but may not inquire into
purpose for which information will be used); City of Dallas v. Abbott, 304 S.W.3d 380 (Tex. 2010) (holding
when governmental entity, acting in good faith, requests clarification of unclear or overbroad request for public
information, ten-business-day period to request attorney general opinion is measured from date request is
clarified or narrowed).

*The Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983).

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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requestor. See Gov’t Code § 552.304 (providing that interested party may submit written
comments regarding why information should or should not be released).

Initially, you generally asserts a portion of the information submitted as Exhibits E, F, and
G is not responsive to the request for information. However, we understand the submitted
information consists of the “full real estate files” which relate to the project specified by the
requestor. We note the requestor seeks “[a]ny document detailing the attempt to obtain,
. enter, or appraise” property for a specified project. We also note the Act requires a
governmental body to make a good-faith effort to relate a request to information the
governmental body holds or to which it has access. See Open Records Decision Nos. 563
at 8 (1990), 561 at 8-9 (1990), 555 at 1-2 (1990), 534 at 2-3 (1989). As you have submitted
information for our review, we presume the board has made a good faith effort to relate the
information requested to information the board maintains. Further, we find all the submitted
information is responsive to the present request. Thus, the board must release the
information at issue unless it is excepted from release under the Act.

Next, we must address the board’s obligations under section 552.301 of the Government
Code, which prescribes the procedures a governmental body must follow in asking this office
to decide whether requested information is excepted from public disclosure. See
Gov’t Code § 552.301. Pursuant to section 552.301(b), a governmental body must ask for
a decision from this office and state the exceptions that apply within ten business days of
receiving the written request. See id. § 552.301(b). In this instance, you state the board
received the clarified request for information on April 29, 2019. Accordingly, the board’s
ten-business-day deadline was May 13, 2019. You attempted to submit the request for a
ruling electronically on May 13, 2019. However, your electronic submission did not meet
the requirement of section 552.309 of the Government Code for requests for rulings by
electronic submission. See id. § 552.309(a) (requirement to submit information within
specified period under the Act is met in timely fashion if it is submitted through attorney
general’s designated electronic filing system within that period). You subsequently
submitted the board’s request for a ruling to this office by hand delivery on May 14, 2019.
Therefore, we determine the board failed to comply with the procedural requirements
mandated by section 552.301 of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless there is a compelling
reason to withhold the information from disclosure. See id. § 552.302; Simmons v.
Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of
Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ). The board claims sections
552.103 and 552.105 of the Government Code for the submitted information. Because
sections 552.101, 552.130, and 552.136 of the Government Code can provide compelling
reasons to overcome the presumption of openness, we will address the applicability of these
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exceptions to the submitted information.* However, we find you have failed to establish a
compelling reason to address your claimed exceptions.

Next, we note the submitted information includes a court-filed document, which we have
marked. Section 552.022 of the Government Code provides for required public disclosure
of “information that is also contained in a public court record,” unless the information is
expressly made confidential under the Act or other law. Gov’t Code § 552.022(a)(17). We
note common-law privacy is not applicable to information contained in public court records.
See Star-Telegram v. Walker, 834 S.W.2d 54 (Tex. 1992). Therefore, no portion of the
marked court-filed document may be withheld under section 552.101 of the Government
Code in conjunction with common-law privacy. However, because section 552.130 of the
Government Code makes information confidential for purposes of section 552.022, we will
address its applicability to the court-filed document subject to section 552.022(a)(17).

“Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses common-law privacy. Common-law
privacy protects information if it (1) contains highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person, and (2) is not of
legitimate concern to the public. Industrial Found. v. Texas Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be established. /d. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has also found personal financial information not
relating to a financial transaction between an individual and a governmental body is generally
highly intimate or embarrassing. See Open Records Decision Nos. 600 (1992) (personal
financial information includes choice of particular insurance carrier), 523 (1989) (common-
law privacy protects credit reports, financial statements, and other personal financial
information), 373 (1983) (sources of income not related to financial transaction between
individual and governmental body protected under common-law privacy). The Third Court
of Appeals has concluded public citizens’ dates of birth are protected by common-law
privacy pursuant to section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV,
2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.).
However, the right to privacy is a personal right that lapses at death and the common-law
right to privacy does not encompass information that relates only to a deceased individual.
Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ.
App.—Texarkana 1979, writ ref’d n.r.e.); see also Justice v. Belo Broadcasting Corp., 472
F. Supp. 145, 147 (N.D. Tex. 1979) (“action for invasion of privacy can be maintained only
by a living individual whose privacy is invaded” (quoting RESTATEMENT (SECOND) OF
TORTS § 6521 (1977))); Attorney General Opinions JM-229 (1984) (“the right of privacy
lapses upon death”), H-917 (1976) (“We are . . . of the opinion that the Texas courts would _
follow the almost uniform rule of other jurisdictions that the right of privacy lapses upon

*The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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death.”); Open Records Decision No. 272 (1981) (“the right of privacy is personal and lapses
upon death™). Accordingly, information pertaining to a deceased individual may not be
withheld on common-law privacy grounds. We also note common-law privacy protects the
interests of individuals, not those of corporate and other business entities. See Open Records
Decision Nos. 620 (1993) (corporation has no right to privacy), 192 (1978) (right to privacy
is designed primarily to protect human feelings and sensibilities, rather than property,
business, or other pecuniary interests); see also Rosen v. Matthews Constr. Co., 777 S.W.2d
434 (Tex. App.—Houston [14th Dist.] 1989) (corporation has no right to privacy (citing
United States v: Morton Salt Co., 338 U.S. 632, 652 (1950))), rev’d on other grounds, 796
S.W.2d 692 (Tex. 1990).

Upon review, we find some of the submitted information satisfies the standard articulated
by the Texas Supreme Court in [ndustrial Foundation. Accordingly, the board must
withhold all public citizens’ dates of birth in the information not subject to section
552.022(a)(17) and must generally withhold the information, a representative sample of
which, we have marked under section 552.101 of the Government Code in conjunction with
common-law privacy. However, it is not clear whether the financial information we have
marked relates to the financial obligations of identifiable living individuals. To the extent
the marked information relates to a personal financial obligation of an identifiable living
individual, it must be withheld under section 552.101 in conjunction with common-law
privacy. To the extent the marked information relates only to the financial interests of a
corporate or business entity, or a deceased or unidentified individual, it may not be withheld
on that basis under section 552.101.

Section 552.130 of the Government Code provides information relating to a motor vehicle
~ operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Accordingly, the board must
withhold the motor vehicle record information we have marked, as well as all visible license
plates, under section 552.130 of the Government Code.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Id
§ 552.136(b); see id. § 552.136(a) (defining “access device”). This office has concluded
insurance policy numbers constitute access device numbers for purposes of section 552.136.
Thus, the board must withhold the insurance policy numbers, as well as the bank account and
routing numbers we have marked, under section 552.136 of the Government Code.

We note some of the remaining information may be subject to copyright law. A custodian
of public records must comply with the copyright law and is not required to furnish copies
of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. /d.; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
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by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the board must withhold all public citizens’ dates of birth in the information not
subjectto section 552.022(a)(17) and, to the extent it relates to a personal financial obligation
of an identifiable living individual, must withhold the information, a representative sample
of which we have marked, under section 552.101 in conjunction with common-law privacy.
The board must withhold the motor vehicle record information we have marked, as well as
all visible license plates, under section 552.130 of the Government Code. The board must
withhold the insurance policy numbers, as well as the bank account and routing numbers we
have marked, under section 552.136 of the Government Code. The board must release the
remaining information; however, any information protected by.copyright may only be
released in accordance with copyright law.” :

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.lexasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

[

Erin Groff
Assistant Attorney General
Open Records Division

EMG/gw
Ref: ID# 776 1‘57
Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note the information being released contains social security numbers and partial social security
numbers. Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. See Gov’t Code § 552.147(b).



