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Dr. Fernando C. Gomez

Vice Chancellor and General Counsel
The Texas State University System
601 Colorado Street

Austin, Texas 78701

OR2019-19657

Dear Dr. Gomez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 773626 (TSU File Nos. 19021.13 and 19021.15).

Texas State University (the “university”) received two requests from the same requestor for
video recordings pertaining to a specified incident and a specified report pertaining to the
university’s police department (the “department”).! The university states it has no
information responsive to a portion of one of the requests.” The university claims some of

'"The university states, and provides documentation showing, it sought and received clarifications of
the information requested. See Gov’t Code § 552.222 (providing if request for information is unclear,
governmental body may ask requestor to clarifyrequest); see also City of Dallas v. Abbott, 304 S.W.3d 380,
387 (Tex. 2010) (holding that when a governmental entity, acting in good faith, requests clarification or
narrowing of an unclear or overbroad request for information, the ten-day period to request an attorney general
ruling is measured from the date the request is clarified or narrowed).

*The Act does not require a governmental body that receives a request for information to create

information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos.
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the submitted information is excepted from disclosure under sections 552.101, 552.108,
552.130, and 552.136 of the Government Code. We have considered the exceptions the
university claims and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. As part
of the Texas Homeland Security Act (the “HSA”), sections 418.176 through 418.182 were
added to chapter 418 of the Government Code. These provisions make certain information
related to terrorism confidential. Section 418.177 of the Government Code provides
information is confidential if it:

(1) is collected, assembled, or maintained by or for a governmental entity for
the purpose of preventing, detecting, or investigating an act of terrorism or
related criminal activity; and

(2) relates to an assessment by or for a governmental entity, or an assessment
that is maintained by a governmental entity, of the risk or vulnerability of
persons or property, including critical infrastructure, to an act of terrorism or
related criminal activity.

Id. § 418.177. The fact that information may generally be related to emergency preparedness
does not make the information per se confidential under the HSA. See Open Records
Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope of its
protection). Moreover, the mere recitation of a statute’s key terms is not sufficient to
demonstrate the applicability of the claimed provision. As with any exception to disclosure,
a claim under the HSA must be accompanied by an adequate explanation of how the
responsive records fall within the scope of the claimed provisions. See Gov’t Code
§ 552.301(e)(1)(A) (governmental body must explain how claimed exception to disclosure
applies).

The university claims some of the submitted information is confidential pursuant to section
552.101 of the Government Code in conjunction with section 418.177 of the Government
Code. The university informs us it entered into an agreement with the International
Association of Campus Law Enforcement Administrators to “assess needed improvements
in all areas of the [department] and identify the risks associated with these areas of
improvement to the public safety and emergency operations functions of the [u]niversity.”
The university states release of the information at issue “would enable terrorists and other
criminals to anticipate weaknesses, allowing these bad actors to target vulnerable areas of
the [department] and the [u]niversity, as well as avoid detection and increase the threat to

605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).
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persons living, working, and learning at the [u]niversity at its facilities and on its campuses.”
Upon review, we find the information at issue was collected, assembled, or maintained by
a governmental entity for the purpose of preventing, detecting, or investigating an act of
terrorism or related criminal activity and relates to an assessment of the risk or vulnerability
of persons and property to an act of terrorism or related criminal activity. Accordingly, the
university must withhold the information it marked under section 552.101 of the Government
Code in conjunction with section 418.177 of the Government Code.?

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why this exception is applicable
to the information at issue. See id. §§ 552.108(a)(1), .301(e)(1)(A); see also Ex parte Pruitt,
551 S.W.2d 706 (Tex. 1977). The university states the submitted video recordings relate to
pending criminal prosecutions in Hays County. Based upon the university’s representation
and our review, we conclude release of the information at issue will interfere with the
detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City
of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court delineates.
law enforcement interests that are present in active cases), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). Accordingly, we find the university may withhold the submitted
video recordings under section 552.108(a)(1) of the Government Code.*

In summary, the university must withhold the information it marked under section 552.101
of the Government Code in conjunction with section 418.177 of the Government Code. The
university may withhold the submitted video recordings under section 552.108(a)(1) of the
Government Code. The university must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for

*As our ruling is dispositive, we need not address the university’s remaining argument against
disclosure of this information.

“As our ruling is dispositive, we need not address the university’s remaining arguments against
disclosure of this information.
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providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

U A A
Gerald A. Arismendez
Assistant Attorney General
Open Records Division
GAA/eb
Ref: ID# 773626

Enc. Submitted documents

c: Requestor
(w/o enclosures)



