
July 16, 2019 

Ms. Michele Freeland 
Legal Assistant 

KEN PAxTON 
ATTORNEY GENERAL OF TEXAS 

Texas Department of Public Safety 
P. 0. 4087 
Austin, Texas 78773-0001 

Dear Ms. Freeland: 

OR2019-19246 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 775275 (ORR# 19-1773). 

The Texas Department of Public Safety (the "department") received a request for information 
related to the arrest and death of a named individual. We understand the department will 
withhold dates of birth of living members of the public pursuant to the previous 
determination issued in Open Records Letter No. 2015-27249 (2015). 1 Although the 
department takes no position as to whether the submitted information is excepted under the 
Act, the department states release of the submitted information may implicate the interests 
of the Randall County District Attorney's Office (the "district attorney's office"). 
Accordingly, the department states, and provides documentation showing, it notified the 
district attorney's office of the request for information and of the right to submit arguments 
to this office as to why the submitted information should not be released. See Gov't Code 
§ 552.304 (interested party may subm.it comments stating why information should or should 
not be released). We have received comments from the district attorney's office. We have 
reviewed the submitted arguments and the submitted information. 

Initially, we note the submitted information includes police officers' body worn camera 
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code. 

1Open Records Letter No. 2015-27249 authorized the department to withhold dates of birth of 
members of the public under section 552.10 I of the Government Code in conjunction with common-law privacy 
without the necessity ofrequesting an attorney general's decision. 
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Chapter 1701 provides the procedures a requestor must follow when seeking a body worn 
camera recording. Section 1701.661 provides, in relevant part, the following: 

(a) A member of the public is required to provide the following information 
when submitting a written request to a law enforcement agency for 
information recorded by a body worn camera: 

(1) the date and approximate time of the recording; 

(2) the specific location where the recording occurred; and 

(3) the name of one or more persons known to be a subject of the 
recording. 

0cc. Code § 1701.661(a). In this instance, the requestor does not provide the requisite 
information under section l 701.661(a). As the body worn camera recordings at issue were 
not properly requested pursuant to chapter 1701 of the Occupations Code, our ruling does 
not reach this information and it need not be released. However, pursuant to section 
1701.661 (b ), a "failure to provide all the information required by [ s ]ubsection ( a) to be part 
of a request for recorded information does not preclude the requestor from making a future 
request for the same recorded information." Id.§ l 701.66l(b). 

Next, we note the remaining information is subject to section 552.022 of the Government 
Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories ofinformation are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Gov't Code § 552.022(a)(l). The district attorney's office informs us the submitted 
information consists of a completed investigation by the Texas Rangers division of the 
department. Thus, we find the information is subject to section 552.022(a)(l). The 
department must release the completed investigation pursuant to section 5 52.022( a)( 1) unless 
it is excepted from disclosure under section 552.108 of the Government Code or is made 
confidential under the Act or other law. See id. The district attorney's office seeks to 
withhold the remaining information under section 552.103 of the Government Code. 
However, section 552.103 is discretionary in nature and does not make information 
confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental .body may waive 
Gov't Code § 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000) 
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). 
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Therefore, the department may not withhold the remaining infonnation under section 
552.103 of the Government Code. However, as information subject to section 552.022(a)(l) 
may be withheld under section 552.108 of the Government Code, we will consider the 
district attorney's office's argument under section 552.108 for the information at issue. 

Section 552.108(a)(2) of the Government Code excepts from disclosure information 
concerning an investigation that did not result in conviction or deferred adjudication. See 
Gov't Code§ 552.108(a)(2). A governmental body claiming section 552.108(a)(2) must 
demonstrate the requested information relates to a criminal investigation that has concluded 
in a final result other than a conviction or deferred adjudication. See id. § 552.301(e)(l)(A) 
(governmental body must provide comments explaining why exceptions raised should apply 
to information requested). Section 552.108 may be invoked by the proper custodian of 
information relating to an investigation or prosecution of criminal conduct. See Open 
Records Decision Nos. 474 at 4-5 (1987), 372 (1983). Where a governmental body has 
custody of information relating to a case of a law enforcement agency, the custodian of the 
records may withhold the information if it provides this office with a demonstration the 
information relates to the law enforcement agency's case and a representation from the law 
enforcement agency that it wishes to have the information withheld. In this instance, the 
district attorney's office informs us the submitted information is part of the department's 
investigative file and states the information relates to a concluded investigation by the 
department that "ha[s] not resulted in a conviction or deferred adjudication." Thus, we 
understand the district attorney's office to argue the department is the law enforcement 
agency with the interest in withholding the information at issue. However, as noted above, 
the department takes no position as to whether the submitted information is excepted from 
disclosure. Upon review, therefore, we find the district attorney's office has failed to 
demonstrate section 552.108( a)(2) is applicable to the submitted information, and the 
department may not withhold any portion of the information on that basis. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision."2 Gov't 
Code § 5 52.10·1. This section encompasses infonnation protected by other statutes, such as 
section 11 of article 49 .25 of the Code of Criminal Procedure, which provides as follows: 

The medical examiner shall keep full and complete records properly indexed, 
giving the name if known of every person whose death is investigated, the 
place where the body was found, the date, the cause and manner of death, and 
shall issue a death certificate .... The records may not be withheld, subject 
to a discretionary exception under [ the Act], except that a photograph or x-ray 
of a body taken during an autopsy is excepted from required public disclosure 
in accordance with [the Act], but is subject to disclosure: 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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(1) under a subpoena or authority of other law; or 

(2) if the photograph or x-ray is of the body of a person who died 
while in the custody of law enforcement. 

Crim. Proc. Code art. 49.25, § 1 l(a). Upon review, we find some of the submitted 
photographs consist of photographs of a body taken during an autopsy. The department does 
not indicate either of the statutory exceptions to confidentiality is applicable in this instance. 
Accordingly, we find the department must withhold the submitted autopsy photographs under 
section 552.101 of the Government Code in conjunction with section 11 of article 49 .25 of 
the Code of Criminal Procedure. 

Section 552.101 of the Government Code also encompasses information made confidential 
by the Medical Practice Act ("MP A"), subtitle B of title 3 of the Occupations Code, which 
governs release of medical records. Section 159.002 of the MPA provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

0cc. Code§ 159.002(a)-(c). Information subject to the MPA includes both medical records 
and information obtained from those medical records. See id.§§ 159.002, .004. This office 
has concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have further found when a file is 
created as a result of a hospital stay, all the documents in the file referring to diagnosis and 
treatment constitute physician-patient communications or "[r]ecords of the identity, 
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained 
by a physician." Open Records Decision No. 546 (1990). 

Upon review, we find some of the submitted information, which we have marked, constitutes 
records of the identity, diagnosis, evaluation, or treatment of a patient by a physician that 
were created or are maintained by a physician and information obtained from a patient's 
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medical records. Accordingly, the department must withhold the information we marked 
under section 552.101 of the Government Code in conjunction with the MPA. 

Section 552.101 of the Government Code also encompasses information protected by chapter 
411 of the Government Code, which makes confidential criminal history record information 
("CHRI") generated by the National Crime Information Center or by the Texas Crime 
Information Center. See id. § 41 l.083(a). Title 28, part 20 of the Code of Federal 
Regulations governs the release of CHRI that states obtain from the federal government or 
other states. Open Records Decision No. 565 (1990). The federal regulations allow each 
state to follow its individual laws with respect to the CHRI it generates. See id. Section 
411.083 of the Government Code deems confidential CHRI that the Department of Public 
Safety ("DPS") maintains, except that DPS may disseminate this information as provided in 
chapter 411, subchapter F, or subchapter E-1 of the Government Code. See Gov't Code 
§ 41 l.083(a). Sections 41 l.083(b)(l) and 41 l.089(a) authorize a criminal justice agency to 
obtain CHRI; however, a criminal justice ag·ency may not release CHRI except to another 
criminal justice agency for a criminal justice purpose. Id. § 411.089(b )(1 ). Other entities 
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or 
another criminal justice agency; however, those entities may not release CHRI except as 
proyided by chapter 411. See generally id.§§ 411.090-.127. Thus, any CHRI obtained from 
DPS or any other criminal justice agency must be withheld under section 552.101 in 
conjunction with chapter 411, subchapter F, of the Government Code. Additionally, because 
the laws that govern the dissemination .of information obtained from NCIC and TCIC are 
based on both law enforcement and privacy interests, the CHRI of a deceased individual that 
is obtained from a criminal justice agency may be disseminated only as permitted by 
subchapter F of chapter411 of the Government Code. See ORD 565 at 10-12. Upon review, 
we find the Federal Bureau oflnvestigation ("FBI") number we marked consists of CHRI 
that is confidential under section 411.083. Thus, the department must withhold the FBI 
I).Umber we marked under section 552.101 of the Government Code in conjunction with 
section 411.083 of the Government Code and federal law. 

Section 552. 130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code§ 552.130. We note section 552.130 protects 
personal privacy. Because the right of privacy lapses at death, motor vehicle record 
information that pertains solely to a deceased individual may not be withheld under section 
552.130. See Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. 
App.-Texarkana 1979, writ ref d n.r.e.); see also Attorney General Opinions JM-229 
(1984); H-917 (1976); Open Records Decision No. 272 (1981) ("the right of privacy is 
personal and lapses upon death"). Further, the requestor has a right of access to her clients' 
motor vehicle record information under section 552.023 of the Government Code and such 
information may not be withheld from this requestor under section 552.130. See id. 
§ 5 52. 023 (a) (governmental body may not deny access to person to whom information relates 
or person's agent on ground that information is considered confidential by privacy 
principles); Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated 
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when individuals request information concerning themselves). Accordingly, to the extent 
any such motor vehicle record information belongs to a living individual who is not the 
requestor's client, the department must withhold all visible and audible license plates in the 
submitted video and audio recordings and photographs under section 552.130 of the 
Government Code. 

In summary, the submitted body worn camera recordings were not properly requested 
pursuant to chapter 170 I of the Occupations Code and they need not be released. The 
department must withhold the submitted autopsy photographs under section 552.101 of the 
Government Code in conjunction with section 11 of article 49 .25 of the Code of Criminal 
Procedure. The department must withhold the information we marked under section 552.101 
of the Government Code in conjunction with the MP A. The department must withhold the 
FBI number we marked under section 552.101 of the Government Code in conjunction with 
section 411.083 of the Government Code and federal law. To the extent any such motor 
vehicle record information belongs to a living individual who is not the requestor' s client, 
the department must withhold all visible and audible license plates in the submitted video 
and audio recordings and photographs under section 552.130 of the Government Code. The 
department must release the remaining information to this requestor.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, u~·1J1~~ 
Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/jxd 

3We note the requestor has a right of access to some of the information being released. See Gov't Code 
§ 552.023(a); ORD 481 at 4. Thus, if the department receives another request for the same information from 
a different requestor, the department must again seek a decision from this office. 
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Ref: ID# 775275 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Third Party 
(w/o enclosures) 


