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ATTORNEY GENERAL OF TEXAS

July 3, 2019

Mr. Gregory L. Grigg

Chief of Police

Deer Park Police Department
2911 Center Street

Deer Park, Texas 77536-4942

OR2019-18340
Dear Mr. Grigg:

“ You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 773659 (Reference No. 2019-1121).

The Deer Park Police Department (the “department™) received a request for specified
information related to a named officer. You claim some of the submitted information is
excepted from disclosure under sections 552.101, 552.108, 552.117, 552.130, 552.137, and
552.147 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.'

Initially, you state some of the requested information was the subject of a previous request
for a ruling, as a result of which this office issued Open Records Letter No. 2017-07776
(2017). In that ruling, we determined the department may withhold the information we
marked under section 552.108(b)(1) of the Government Code and must release the remaining
information. You state the law, facts, or circumstances on which the prior ruling was based
have not changed. Thus, the department may continue to rely on Open Records Letter No.

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested.records to the
extent those records contain substantially different types of information than that submitted to this office.
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2017-07776 as a previous determination and withhold or release the information at issue in
" accordance with that ruling. See Open Records Decision No. 673 (2001) (so long as law,
facts, and circumstances on which prior ruling was based have not changed, first type of
previous determination exists where requested information is precisely same information as
was addressed in a prior attorney general ruling, ruling is addressed to same governmental
body, and ruling concludes that information is or is not excepted from disclosure).

Next, we note the submitted information includes an officer’s Texas Commission on Law
Enforcement (“TCOLE”) identification number. Section 552.002(a) of the Government
Code defines “public information” as the following:

[[Information that is written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official
business: ‘

(1) by a governmental body;
- (2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Gov’t Code § 552.002(a). In Open Records Decision No. 581 (1990), this office determined
certain computer information, such as source codes, documentation information, and other
computer programming, that has no significance other than its use as a tool for the
maintenance, manipulation, or protection of public property is not the kind of information
made public under section 552.021 of the Government Code. We understand the officers’
TCOLE identification numbers are unique computer-generated numbers assigned to peace
officers for identification in TCOLE’s electronic database, and may be used as an access
device number on the TCOLE website. Thus, we find the officers’ TCOLE numbers do not
constitute public information under section 552.002 of the Government Code. Therefore,
the officers’ TCOLE numbers are not subject to the Act and need not be released to the
requestor.
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Next, we must address the obligations of the department under the Act. Section 552.301 of
the Government Code prescribes the procedures that a governmental body must follow in
asking this office to decide whether requested information is excepted from public
disclosure. See id. § 552.301. Pursuant to section 552.301(b), a governmental body must
ask for a decision from this office and state the exceptions that apply within ten business days
of receiving the written request. See id. § 552.301(b). Further, pursuant to section
552.301(e), a governmental body is required to submit to this office within fifteen business
days of receiving an open records request (1) written comments stating the reasons why the
claimed exceptions apply that would allow the information to be withheld, (2) a copy of the
written request for information, (3) a signed statement or sufficient evidence showing the
date the governmental body received the written request, and (4) a copy of the specific
information requested or representative samples, labeled to indicate which exceptions apply
to which parts of the documents. 7d. § 552.301(e). The department received the request for
information on April 10, 2019. You state the department was closed on April 19, 2019.
This office does not count the date the request was received or holidays for purposes of
calculating a governmental body’s deadlines under the Act. Thus, the department’s
ten-business-day deadline under section 552.301(b) was April 25, 2019, and its
fifteen-business-day deadline under section 552.301(e) was May 2, 2019. See Gov’t Code
§ 552.308 (describing rules for calculating submission dates of documents sent via first class
United States mail, common or contract carrier, or interagency mail). However, the
department did not request a ruling from this office until April 26, 2019. Further, the
information required by section 552.301 (e) was provided to this office on May 3,2019. See
id. Consequently, we find the department failed to comply with the requirements of section
552.301 in requesting this decision from our office.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless there is a compelling
reason to withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich,
166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797
S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ); see also Open Records Decision
No. 630 (1994). The department claims sections 552.101, 552.108, 552.117, 552.130, and
552.137 of the Government Code for the submitted information. Because sections 552.101,
552.117,552.130,and 552.137 can provide compelling reasons to overcome the presumption
of openness, we will address your arguments under these sections for the submitted
information. However, we find you have failed to establish a compelling reason to address
your remaining exception.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 of the Government Code encompasses
section 1701.306 of the Occupations Code, which provides, in relevant part:
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(a) [TCOLE] may not issue a license to a person unless the person is
examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
blood test or other medical test.

(b) An agency hiring a person for whom a license is sought shall select the
examining physician and the examining psychologist or psychiatrist. The
agency shall prepare a report of each declaration required by Subsection (a)
and shall maintain a copy of the report on file in a format readily accessible
to [TCOLE]. A declaration is not public information.

Occ. Code § 1701.306(a), (b). The submitted L-2 form was created after September 1,2011.
The department must withhold the L-2 declaration form under section 552.101 of the
Government Code in conjunction with current section 1701.306 of the Occupations Code.

Section 552.101 of the Government Code also encompasses section 411.083 of the
Government Code, which pertains to criminal history record information (“CHRI”). CHRI
generated by the National Crime Information Center (“NCIC”) or by the Texas Crime
Information Center is confidential under federal and state law. CHRI means “information
collected about a person by a criminal justice agency that consists of identifiable descriptions
and notations of arrests, detentions, indictments, informations, and other formal criminal
charges and their dispositions.” Gov’t Code § 411.082(2). Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI obtained from the NCIC network or other
states. See 28 C.F.R. § 20.21. The federal regulations allow each state to follow its
individual law with respect to CHRI it generates. Open Records Decision No. 565 at 7
(1990); see generally Gov’t Code ch. 411 subch. F. Section 411.083 of the Government
Code deems confidential CHRI the Texas Department of Public Safety (“DPS”) maintains,
except DPS may disseminate this information as provided in chapter 411, subchapter F or
subchapter E-1, of the Government Code. See Gov’t Code §411.083. Sections
411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI; however,
a criminal justice agency may not release CHRI except to another criminal justice agency for
a criminal justice purpose. Id. § 411.089(b)(1). Thus, any CHRI obtained from DPS or any
other criminal justice agency must be withheld under section 552.101 of the Government
Code in conjunction with Government Code chapter 411. We also note records relating to
routine traffic violations are not considered criminal history information. Cf id
§ 411.082(2)(B) (criminal history record information does not include driving record
information). Upon review, we find the department must withhold the information we
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marked under section 552.101 of the Government Code in conjunction with section 411.083
of the Government Code and federal law. However, we find you have failed to demonstrate
the remaining information consists of confidential CHRI. Therefore, the department may not
withhold any portion of the remaining information under section 552.101 of the Government
Code on this basis.

Section 552.101 of the Government Code also encompasses information subject to
chapter 550 of the Transportation Code. Section 550.065 applies only to a written report of
an accident required under section 550.061, 550.062, or 601.004. Transp. Code
§ 550.065(a)(1). Chapter 550 requires the creation of a written report when the accident
resulted in injury to or the death of a person or damage to the property of any person to the
apparent extent of $1,000 or more. Id §§ 550.061 (operator’s accident report), .062
(officer’s accident report). An accident report is privileged and for the confidential use of
the Texas Department of Transportation or a local governmental agency of Texas that has
use for the information for accident prevention purposes. Id. § 550.065(b). Thus, the
- submitted accident reports are confidential under section 550.065(b), and the department
must withhold them in their entireties under section 552.101 of the Government Code.

Section 552.101 of the Government Code also encompasses section 261.201 of the Family
Code, which provides, in pertinent part, as follows:

(a) Except as provided by Section 261.203, the following information is
confidential, is not subject to public release under [the Act], and may be
disclosed only for purposes consistent with this code and applicable federal
or state law or under rules adopted by an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in °
providing services as a result of an investigation.

Fam. Code § 261.201(a). You assert some of the remaining information is subject to chapter
261 of the Family Code. Upon review, however, we find you have failed to demonstrate the
information at issue is a report of child abuse or neglect, or was used or developed in an
investigation under chapter 261. See id. § 261.001(1), (4) (defining “abuse” and “neglect”
for purposes of Family Code ch. 261). Therefore, we conclude section261.201 of the Family
Code is not applicable to the information you marked, and it may not be withheld under
section 552.101 of the Government Code on that basis.
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Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel] file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held
section 552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Upon review, we find the department
must withhold the employees’ dates of birth under section 552.102(a) of the Government
Code.?

Section 552.101 of the Government Code also encompasses the doctrine of common-law

privacy, which protects information that is (1) highly intimate or embarrassing, the

publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,

685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id. at 681-82. Types of information considered intimate and

embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at

683. This office has found personal financial information not relating to the financial

transaction between an individual and a governmental body is excepted from disclosure

under common-law privacy. See Open Records Decision No. 600 (1992) (public employee’s

withholding allowance certificate, designation of beneficiary of employee’s retirement

benefits, direct deposit authorization, and employee’s decisions regarding voluntary benefit

programs, among others, protected under common-law privacy). Additionally, this office has

concluded some kinds of medical information are generally highly intimate or embarrassing.

See Open Records Decision No. 455 (1987). The court of appeals has concluded public

citizens’ dates of birth are protected by common-law privacy pursuant to section 552.101.

See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex.

App.—Austin May 22, 2015, pet. denied) (mem. op.). Upon review, we find some of the

remaining information satisfies the standard articulated by the Texas Supreme Court in

Industrial Foundation. Thus, except for the information we marked for release, the

department must withhold all public citizens’ dates of birth, the information you marked, and

the additional information we marked under section 552.101 of the Government Code in

conjunction with common-law privacy. However, we find no portion of the remaining

information is highly intimate or embarrassing information of an individual that is of no

legitimate public concern. Accordingly, the department may not withhold any of the
remaining information under section 552.101 of the Government Code on the basis of
common-law privacy.

Section 552.117(a)(2) of the Government Code excepts from disclosure the home address,
home telephone number, personal pager and cellular telephone numbers, emergency contact
information, social security number, and family member information of a peace officer,

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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regardless of whether the peace officer complies with sections 552.024 or 552.1175 of the
Government Code. Gov’t Code § 552.117(a)(2). Wenote section 552.117 also encompasses
a personal cellular telephone number, unless the cellular service is paid for by a
governmental body. See Open Records Decision No. 506 at 5-7 (1988) (statutory
predecessor to section 552.117 not applicable to cellular telephone numbers provided and
paid for by governmental body and intended for official use). Upon review, we find the
department must withhold the information you marked and the additional information we
marked under section 552.117(a)(2) of the Government Code; however, the department may
only withhold the marked cellular telephone numbers if the cellular telephone services are
not paid for by a governmental body.?

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’t Code § 552.117(a)(1). Whether a particular item of information is
protected by section 552.117(a)(1) must be determined at the time of the governmental -
 body’s receipt of the request for the information. See Open Records Decision No. 530 at 5
(1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf of
a current or former employee or official who made a request for confidentiality under section
552.024 prior to the date of the governmental body’s receipt of the request for the
information. Information may not be withheld under section 552.117(a)(1) on behalf of a
current or former employee or official who did not timely request under section 552.024 the
information be kept confidential. Therefore, to the extent the employee at issue timely
requested confidentiality under section 552.024 of the Government Code, the department
must withhold the information we marked under section 552.117(a)(1) of the Government
Code.* Conversely, to the extent the employee at issue did not timely request confidentiality
under section 552.024, the department may not withhold the information under section
552.117(a)(1).

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Accordingly, the department must
withhold the motor vehicle record information you marked and the additional information
we marked under section 552.130 of the Government Code.

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.

‘Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office under the Act. Gov’t Code § 552.147(b).
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Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Id. § 552.137(a)-(c). The e-mail
addresses at issue are not a type specifically excluded by section 552.137(c) of the
Government Code. Accordingly, the department must withhold the e-mail addresses you
marked under section 552.137 of the Government Code, unless the owners of the e-mail
addresses affirmatively consent to their disclosure.

In summary, the officers’ TCOLE numbers are not subject to the Act and need not be
released to the requestor. The department must continue to rely on Open Records Letter No.
2017-07776 as a previous determination and withhold or release the information at issue in
accordance with that ruling. The department must withhold the L-2 declaration form under
section 552.101 of the Government Code in conjunction with current section 1701.306 of the
Occupations Code. The department must withhold the information we marked under section
552.101 of the Government Code in conjunction with section 411.083 of the Government
Code and federal law. The department must withhold the submitted accident reports in their
entireties under section 552.101 of the Government Code in conjunction with 550.065(b) of
the Transportation Code. The department must withhold the employees’ dates of birth under
section 552.102(a) of the Government Code. Except for the information we marked for
release, the department must withhold all public citizens’ dates of birth, the information you
marked, and the additional information we marked under section 552.101 of the Government
Code in conjunction with common-law privacy. The department must withhold the
information you marked and ‘the additional information we marked under section
552.117(a)(2) of the Government Code; however, the department may only withhold the
marked cellular telephone numbers if the cellular telephone services are not paid for by a
governmental body. To the extent the employee at issue timely requested confidentiality
under section 552.024 of the Government Code, the department must withhold the
information we marked under section 552.117(a)(1) of the Government Code. The
department must withhold the motor vehicle record information you marked and the
additional information we marked under section 552.130 of the Government Code. The
department must withhold the e-mail addresses you marked under section 552.137 of the
Government Code, unless the owners of the e-mail addresses affirmatively consents to their
disclosure. The department must release the remaining information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

’We note the information being released contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. See Gov’t Code
§ 552.147(b). :
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

rs oo

Emily Buchanan
Attorney
Open Records Division

EB/gw
Ref: ID# 773659

Enc. Submitted documents

c: Requestor
(w/o enclosures)



