KEN PAXTON

ATTORNEY GENERAL OF TEXAS

July 3, 2019

Ms. Megan R. Santee

Counsel for the City of Schertz

Denton, Navarro, Rocha, Bernal & Zech, P.C.
2517 North Main Avenue

San Antonio, Texas 78212-4685

OR2019-18283

Dear Ms. Santee:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 773572 (ORR# 19-088).

The City of Schertz (the “city”), which you represent, received a request for information
pertaining to the requestor’s client. You claim the submitted information is excepted from
disclosure under sections 552.103, 552.111, and 552.122 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [TThe following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,

for, or by a governmental body, except as provided by
Section 552.108;
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(8) a statement of the general course and method by which an
agency’s functions are channeled and determined, including the
nature and requirements of all formal and informal policies and
procedures; [and]

(15) information regarded as open to the public under an agency’s
policies].]

Gov’t Code § 552.022(a)(1), (8), (15). The submitted information includes completed
evaluations subject to section 552.022(a)(1), an organization chart that is subject to section
552.022(a)(8), and a job description, which is generally open to the public as part of a job
posting, subject to section 552.022(a)(15). Id. The city must release the information
pursuant to either section 552.022(a)(1) or section 552.022(a)(8) unless it is made
confidential under the Act or other law. See id. § 552.022(a)(1), (8). If the city regards the
submitted job description as open to the public, then this information is subject to section
552.022(a)(15). To the extent the city considers the job description open to the public, you
may withhold the information subject to section 552.022(a)(15) only to the extent this
information is confidential under the Act or other law. See id. § 552.022(a)(15). Although
you raise sections 552.103 and 552.111 of the Government Code for the information at issue,
these sections are discretionary exceptions to disclosure and do not make information
confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
Gov’t Code § 552.103); 470 at 7 (1987) (governmental body may waive statutory
predecessor to section 552.111 deliberative process); see also Open Records Decision Nos.
665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of
discretionary exceptions). Accordingly, you may not withhold the information subject to
section 552.022(a)(1) or section 552.022(a)(8) of the Government Code under section
552.103 or section 552.111 of the Government Code. Further, if the city considers the job
description open to the public, then this information is subject to section 552.022(a)(15) and
the city may not withhold this information under section 552.103 or section 552.111 of the
Government Code. As you raise no other exceptions to disclosure for the information at
issue, the city must release the information subject to section 552.022(a)(1) and section
552.022(a)(8) of the Government Code. Additionally, if the city regards the submitted job
description as open to the public, then the city must release this information under section
552.022(a)(15) of the Government Code. If the city does not regard the job description at
issue as open to the public, then we will consider your arguments under sections 552.103,
552.111, and 552.122 for that information. We will also consider your arguments against
disclosure for the remaining information not subject to section 552.022.

Section 552.103 provides in relevant part as follows:
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(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). The governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date that the department received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch.v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.—Austin 1997, orig. proceeding);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). The governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a).

To establish litigation is reasonably anticipated, a governmental body must provide this
office with “concrete evidence showing the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. See id. Concrete evidence to
support a claim litigation is reasonably anticipated may include, for example, the
governmental body’s receipt of a letter containing a specific threat to sue the governmental
body from an attorney for a potential opposing party.' See Open Records Decision No. 555
(1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be “realistically
contemplated”). On the other hand, this office has determined that if an individual publicly
threatens to bring suit against a governmental body, but does not actually take objective steps
toward filing suit, litigation is not reasonably anticipated. See Open Records Decision No.
331 (1982). Further, the fact a potential opposing party has hired an attorney who makes a

'In addition, this office has concluded litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).
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request for information does not establish litigation is reasonably anticipated. See Open
Records Decision No. 361 (1983).

You assert the information not subject to section 552.022 is excepted under section 552.103
of the Government Code. You state the city reasonably anticipates litigation because the
requestor’s client “was terminated from the City of Schertz Fire Department [and] then hired
a lawyer.” Upon review, however, we find the city has not demonstrated anyone had taken
any concrete steps toward the initiation of litigation against the city or made any claim for
damages or any specific threat to sue the city when it received the request for information.
Consequently, we find you have failed to demonstrate the city reasonably anticipated
litigation when it received the present request for information. As such, we conclude the city
may not withhold any of the information at issue under section 552.103 of the Government
Code.

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” Gov’t Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, writ ref’d n.r.e.);
Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App—Austin 1992, no writ). We determined
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. Id.; see also City of Garland v. Dallas Morning News — , 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations of facts and events
severable from advice, opinions, and recommendations. Arlington Indep. Sch. Dist. v. Tex.
Attorney Gen., 37 S.W.3d 152 (Tex. App.—Austin 2001, no pet.); see ORD 615 at 5. But
if factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
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information also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

This office has also concluded a preliminary draft of a document intended for public release
in its final form necessarily represents the drafter’s advice, opinion, and recommendation
with regard to the form and content of the final document, so as to be excepted from
disclosure under section 552.111. See Open Records Decision No. 559 at 2 (1990) (applying
statutory predecessor). Section 552.111 protects factual information in the draft that also will
be included in the final version of the document.  See id. at 2-3. Thus, section 552.111
encompasses -the entire contents, including comments, uhderlining, deletions, and
proofreading marks, of a preliminary draft of a policymaking document that will be released
to the public in its final form. See id. at 2.

You seek to withhold the information not subject to section 552.022 of the Government Code
under section 552.111 of the Government Code. Upon review, however, we find the
information at issue consists of information that is administrative or purely factual in nature.
Further, you have failed to establish any of the information at issue constitutes a draft of a
policy document. Thus, you have failed to demonstrate the information at issue is excepted
under section 552.111 of the Government Code and the city may not withhold this
information on the basis of the deliberative process privilege.

Section 552.122 of the Government Code excepts from disclosure “[a] test item developed
by a. .. governmental body[.]” Gov’t Code § 552.122(b). In Open Records Decision No.
626 (1994), this office determined that the term “test item” in section 552.122 includes “any
standard means by which an individual’s or group’s knowledge or ability in a particular area
is evaluated,” but does not encompass evaluations of an employee’s overall job performance
or suitability. ORD 626 at 6. The question of whether specific information falls within the
scope of section 552.122(b) must be determined on a case-by-case basis. Id. Traditionally,
this office has applied section 552.122 where release of “test items” might compromise the
. effectiveness of future examinations. Id. at 4-5; see also Open Records Decision No. 118
(1976). Section 552.122 also protects the answers to test questions when the answers might
reveal the questions themselves. See Attorney General Opinion JM-640 at 3 (1987);
ORD 626 at 8.

The city indicates the questions test the knowledge and abilities of employees in a particular
area. You also state the city uses the submitted questions on a continuing basis. Based on
these representations and our review, we find the submitted questions are “test items” under
section 552.122(b) of the Government Code. Furthermore, we find release of the answers
to the questions would reveal the questions themselves. Therefore, the city may withhold
the question and answers we marked under section 552.122(b) of the Government Code.
However, we find you failed to demonstrate the remaining information constitutes a test item
or reveals test questions. Thus, the city may not withhold the remaining information on the
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basis of section 552.122(b) of the Government Code. The city must release the remaining
information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Matthew Taylor
Assistant Attorney General
Open Records Division
- MHT/mo
Ref: ID# 773572

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note the requestor has aright of access to some of the information being released. See Gov’t Code
§ 552.023(a) (governmental body may not deny access to person to whom information relates or person’s agent
on ground that information is considered confidential by privacy principles); ORD 481 at 4 (privacy theories
not implicated when individuals request information concerning themselves). Thus, if the city receives another
request for the same information from a different requestor, the city must again seek a decision from this office.



