ATTORNEY GENERAL OF TEXAS

July 2, 2019

Mr. Daniel W. Ray

Counsel for the sheriff’s office
Scott, Ray & Sullivan, P.L.L.C.
P.O. Box 1353

Greenville, Texas 75403-1353

OR2019-18218

Dear Mr. Ray:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 773214 (ORR# 3878 CL).

The Hunt County Sheriff’s Office (the “sheriff’s office”), which you represent, received a
request for jail records pertaining to a deceased individual. The sheriff’s office claims the
requested information is excepted from disclosure under section 552.101 of the Government
Code. We have considered the claimed exception and reviewed the submitted information.
We have also considered comments submitted by the requestor. See Gov’t Code § 552.304
(interested party may submit comments stating why information should or should not be
released).

The requestor asserts the sheriff’s office failed to comply with its procedural obligations
under section 552.301 of the Government Code, which prescribes the procedures that a
governmental body must follow in asking this office to decide whether requested information
is excepted from public disclosure. Pursuant to section 552.301(b), a governmental body
must ask for a decision from this office and state the exceptions that apply within ten
business days of receiving the written request. Gov’tCode § 552.301(b). Pursuant to section
552.301(e), a governmental body must submit to this office within fifteen business days of
receiving an open records request (1) written comments stating the reasons why the stated
exceptions apply that would allow the information to be withheld, (2) a copy of the written
request for information, (3) a signed statement or sufficient evidence showing the date the
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governmental body received the written request, and (4) a copy of the specific information
requested or representative samples, labeled to indicate which exceptions apply to which
parts of the documents. Id. § 552.301(e). The sheriff’s office states it received the request
for information on April 9, 2019, and informs us it was closed on April 19,2019. Thus, the
sheriff’s office’s ten-business-day deadline under section 552.301(b) was April 24,2019, and
its fifteen-business-day deadline under section 552.301(e) was May 1, 2019. The envelope
containing the information required by section 552.301(b) bears a certified mail tracking
number showing it was mailed on April 19, 2019, and the envelope containing the
information required by section 552.301(e) bears a certified mail tracking number showing
it was mailed on April 30, 2019. See generally Gov’t Code § 552.308 (describing rules for
calculating submission dates of documents sent via first class United States mail). Therefore,
we conclude the sheriff’s office complied with the procedural requirements mandated by
section 552.301. Accordingly, we will address the arguments of the sheriff’s office to
withhold the information at issue.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. This section encompasses section 560.003 of the Government Code, which
provides “[a] biometric identifier in the possession of a governmental body is exempt from
disclosure under [the Act].” Id. § 560.003; see id. § 560.001(1) ( “biometric identifier”
means retina or iris scan, fingerprint, voiceprint, or record of hand or face geometry).
However, laws making this type of information confidential are intended to protect an
individual’s privacy. See id. § 560.003. Because the right of privacy is purely personal and
lapses at death, the fingerprints of a deceased individual may not be withheld on the basis of
sections 560.001, 560.002, and 560.003. See Moore v. Charles B. Pierce Film Enters., Inc.,
589 S.W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see also Justice
v. Belo Broad. Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) (“action for invasion of
privacy can be maintained only by a living individual whose privacy is invaded” (quoting
Restatement (Second) of Torts § 6521 (1977))); Attorney General Opinions JM-229 (1984)
(“the right of privacy lapses upon death™), H-917 (1976) (“We are . . . of the opinion that the
Texas courts would follow the almost uniform rule of other jurisdictions that the right of
privacy lapses upon death.”); Open Records Decision No. 272 (1981) (“the right of privacy
is personal and lapses upon death”). We understand the submitted fingerprints belong to a
deceased individual. Therefore, this information is not confidential under section 560.003
of the Government Code, and the sheriff’s office may not withhold it under section 552.101
of the Government Code on that ground.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). However, as noted in part above, because “the right of privacy is purely
personall,]” that right “terminates upon the death of the person whose privacy is invaded[.]”
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Moore, 589 S.W.2d at 491. Therefore, the sheriff’s office may not withhold any of the
information pertaining to the deceased individual under section 552.101 in conjunction with
common-law privacy.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which pertains to criminal history record information (“CHRI”) generated by the
National Crime Information Center or by the Texas Crime Information Center. Title 28, part
20 of the Code of Federal Regulations governs the release of CHRI that states obtain from
the federal government or other states. Open Records Decision No. 565 (1990). The federal
regulations allow each state to follow its individual law with respect to CHRI it generates.
Id. Section 411.083 of the Government Code makes CHRI the Texas Department of Public
Safety (“DPS”) maintains confidential, except DPS may disseminate this information as
provided in subchapters E-1 and F of chapter 411 of the Government Code. See Gov’t Code
§411.083(a). Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to
obtain CHRI, but a criminal justice agency may not release CHRI except to another criminal
justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified
in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§411.090-.127. Thus, any CHRI generated by the federal
government or another state may not be made available to the requestor except in accordance
with federal regulations. See ORD 565. However, driving record information is not made
confidential by the confidentiality provisions that govern CHRI. See Gov’t Code
§ 411.082(2)(B) (definition of CHRI does not include driving record information). In
addition, section 411.083 does not apply to active warrant information or other information
relating to one’s current involvement with the criminal justice system. See id. § 411.081(b)
(police department allowed to disclose information pertaining to person’s current
involvement in the criminal justice system). We note, because the laws governing the
dissemination of information obtained from the NCIC or TCIC are based on both law
enforcement and privacy interests, the CHRI of a deceased individual that is obtained from
DPS or another criminal justice agency may be disseminated only as permitted by subchapter
F of chapter 411 of the Government Code. See ORD 565 at 10-12. Upon review, we find
some of the information at issue, which we have marked, is confidential under section
411.083. Therefore, the sheriff’s office must withhold the information we have marked
under section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code. The sheriff’s office must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral. gov/open/
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orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Assigfant Attorney General
Open Records Division

JLC/gw
Ref: 1D# 773214
Enc. Submitted documents

c: Requestor
(w/o enclosures)



