KEN PAXTON

ATTORNEY GENERAL OF TEXAS

June 27, 2019

Ms. Lori J. Robinson

Counsel for Austin Community College

Bickerstaff Heath Delgado Acosta, L. L. P.

3711 South MoPac Expressway, Building One, Suite 300
Austin, Texas 78746

OR2019-17713
Dear Ms. Robinson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 772815 (ORR# 1979).

Austin Community College (the “college”), which you represent, received a request for (1)
the personnel file of a named officer; (2) arrest statistics during a stated time period; (3) all
complaint records regarding a named officer; (4) all records pertaining to the arrest of a
named individual on a stated date; (5) all communications, notes, and phone records from
a named officer to a named individual during a stated time period; and (6) and certain
training records pertaining to a named officer. You state the college has released some
information to the requestor. You also state the college is withholding confidential student
records pursuant to the Family Educational Rights and Privacy Act (“FERPA”), section
1232g of title 20 of the United States Code.! You claim portions of the submitted
information are excepted from disclosure under sections 552.101, 552.102, 552.108,

'The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office FERPA does not permit state and local educational authorities to disclose to this office,
without parental or student consent, unredacted, personally identifiable information contained in education
records for the purpose of our review in the open records ruling process under the Act. The DOE has
determined FERPA determinations must be made by the educational authority in possession of the education
records. A copy of this letter may be found on the Office of the Attorney General’s website:
https://www texasattorneygeneral.gov/sites/default/files/files/divisions/open-government/20060725-USDOE
-FERPA.pdf.
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552.111,552.117,552.136, and 552.137 of the Government Code.? We have considered the
claimed exceptions and reviewed the submitted information.

Initially, we note the college has redacted portions of the submitted information. We
understand the college has redacted information subject to section 552.117(a)(2) of the
Government Code in accordance with Open Records Decision No. 670 (2001).> However,
the college has also redacted business telephone numbers and employee identification
numbers within the submitted information. Pursuant to section 552.301 of the Government
Code, a governmental body that seeks to withhold requested information must submit to this
office a copy of the information, labeled to indicate which exceptions apply to which parts
of the copy, unless the governmental body has received a previous determination for the
information at issue. See Gov’t Code § 552.301(a), (e)(1)(D). You do not assert, nor does
our review of our records indicate, the college has been granted a previous determination to
withhold such information without seeking a ruling from this office. See id. § 552.301(a);
Open Records Decision No. 673 (2000). As such, this information must be submitted in a
manner that enables this office to determine whether the information comes within the scope
of an exception to disclosure. In this instance, we can discern the nature of the redacted
information; thus, being deprived of this information does not inhibit our ability to make a
ruling. In the future, however, the college should refrain from redacting any information that
it is not authorized to withhold in seeking an open records ruling. Failure to do so may result
in the presumption the redacted information is public. See Gov’t Code § 552.302.

Next, we note some of the submitted information is subject to section 552.022 of the
Government Code, which provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108][.]

2Although you cite to section 552.108 for the information in Exhibit E, we understand you to raise
section 552.111 of the Government Code based on the substance of your argument. Therefore, we do not
address the applicability of section 552.108 for the information in Exhibit E. Additionally, although you also
raise section 552.1175 of the Government Code, we note section 552.117 of the Government Code is the proper
exception to raise for information the college holds in its capacity as employer, as in this instance.

3Open Records Decision No. 670 authorizes all governmental bodies to withhold the current and
former home addresses and telephone numbers, personal celiular telephone and pager numbers, social security
numbers, and family member information of peace officers under section 552.117(a)(2) of the Government
Code without the necessity of requesting an attorney general decision. See ORD 670 at 6.
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Id. § 552.022(a)(1). The information in Exhibit E consists of competed evaluations subject
to section 552.022(a)(1). This information must be released unless it is excepted from
disclosure under section 552.108 of the Government Code, or is made confidential under the
Act or other law. See id. Although you assert the information subject to section
552.022(a)(1) is excepted from disclosure under section 552.111 of the Government Code,
this section is discretionary and does not make information confidential under the Act. See
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663
at 5 (1999) (waiver of discretionary exceptions), 470 at 7 (1987) (statutory predecessor to
section 552.111 subject to waiver). Therefore, the college may not withhold the information
in Exhibit E under section 552.111 of the Government Code. However, as section 552.117
of the Government Code makes information confidential under the Act, we will consider
your argument under this exception for the information in Exhibit E.

Section 552.108(a) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if: (2) the internal record or notation
relates to law enforcement only in relation to an investigation that did not result in conviction
or deferred adjudication[.]” Gov’t Code § 552.108(a)(2). A governmental body claiming
section 552.108(a)(2) must demonstrate the information at issue relates to a criminal
investigation that has concluded in a final result other than conviction or deferred
adjudication. See id. § 552.301(e)(1)(A) (governmental body must provide comments
explaining why exceptions raised should apply to information requested). You state the
information in Exhibit C pertains to concluded criminal cases that did not result in conviction
or deferred adjudication. Based upon your representation, we agree section 552.108(2)(2)
is applicable to the information in Exhibit C.

However, section 552.108 does not except from disclosure “basic information about an
arrested person, an arrest, or a crime.” Id. § 552.108(c). Section 552.108(c) refers to the
basic information held to be public in Houston Chronicle Publishing Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976)
(summarizing types of information considered to be basic information). Accordingly, with
the exception of basic information, the college may withhold the information in Exhibit C
under section 552.108(a)(2) of the Government Code.

As noted above, we understand the college has redacted information subject to section
552.117(a)(2) of the Government Code in accordance with Open Records Decision No. 670.
Section 552.117(a)(2) applies to records a governmental body holds in an employment
capacity and excepts from public disclosure the current and former home addresses and
telephone numbers, emergency contact information, social security number, and family
member information of a peace officer, regardless of whether the peace officer made an
election under section 552.024 or section 552.1175 of the Government Code. See Gov’t
Code § 552.117(a)(2). Section 552.117(a)(2) applies to peace officers as defined by article
2.12 of the Code of Criminal Procedure. We note section 552.117 does not apply to an
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individual’s work or office telephone number. Additionally, we note section 552.117 is not
applicable to a former spouse and does not protect the fact that a governmental employee has
been divorced. You represent the individual at issue is a currently licensed police officer as
defined by article 2.12. Accordingly, with the exception of the information we marked for
release, the college must withhold the information you redacted, and the additional
information we marked to withhold, under section 552.117(a)(2) of the Government Code.*
However, we find the information we marked for release is not subject to section
552.117(a)(2) of the Government Code, and the college may not withhold it on that basis.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Id § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Additionally, this
office has concluded some kinds of medical information are generally highly intimate or
embarrassing. See Open Records Decision No. 455 (1987). We note the names, addresses,
and telephone numbers of members of the public are generally not highly intimate or
embarrassing. See Open Records Decision Nos. 551 at 3 (1990) (disclosure of person’s
name, address, or telephone number not an invasion of privacy), 455 at 7 (home addresses
and telephone numbers not protected under privacy). This office has found personal
financial information not relating to a financial transaction between an individual and a
governmental body is excepted from disclosure under common-law privacy. See Open
Records Decision No. 600 (public employee’s withholding allowance certificate, designation
of beneficiary of employee’s retirement benefits, direct deposit authorization, and employee’s
decisions regarding voluntary benefits programs, among others, protected under common-law
privacy). We note, however, the public generally has a legitimate interest in information
relating to public employment and public employees. See Open Records Decision Nos. 562
at 10 (1990) (personnel file information does not involve most intimate aspects of human
affairs, but in fact touches on matters of legitimate public concern), 470 at 4 (public has
legitimate interest in job qualifications and performance of public employees), 423 at 2
(1984) (scope of public employee privacy is narrow). Although the references to an
employee’s previous salaries may be considered highly intimate or embarrassing, we find
there is a legitimate public interest in this information as it pertains to the employee’s
employment qualifications and background. See ORD 455 at 9 (applicant salary information
is of legitimate public interest because it “bears on the applicants’ past employment record
and their suitability for the employment position in question”).

*As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information. :
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Upon review, we find some of the remaining information, which we marked, satisfies the
standard articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the
college must withhold the information we marked under section 552.101 of the Government
Code in conjunction with common-law privacy.” However, we find you failed to
demonstrate the remaining information is highly intimate or embarrassing and not of
legitimate public concern. Therefore, none of the remaining information may be withheld
under section 552.101 of the Government Code in conjunction with common-law privacy. -

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). We understand you to assert the privacy
analysis under section 552.102(a) is the same as the common-law privacy test under
section 552.101 of the Government Code, which is discussed above. See Indus. Found., 540
S.W.2d at 685. In Hubertv. Harte-Hanks Texas Newspapers, Inc., 652 S.W.2d 546, 549-51
(Tex. App.—Austin 1983, writ ref’d n.r.e.), the court of appeals ruled the privacy test under
section 552.102(a) is the same as the Industrial Foundation privacy test. However, the Texas
Supreme Court has expressly disagreed with Hubert’s interpretation of section 552.102(a)
and held the privacy standard under section 552.102(a) differs from the Industrial
Foundation test under section 552.101. See Tex. Comptroller of Pub. Accountsv. Attorney
Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The supreme court also considered the
applicability of section 552.102(a) and held it excepts from disclosure the dates of birth of
state employees in the payroll database of the Texas Comptroller of Public Accounts. See
id. at 348. Upon review, we find you failed to demonstrate the applicability of section
552.102(a) of the Government Code to any portion of the remaining information. Therefore,
the college may not withhold the remaining information under section 552.102(a) of the
Government Code.

Section 552.130 of the Government Code excepts from public disclosure information relating
to a motor vehicle operator’s or driver’s license, motor vehicle title or registration, or
personal identification document issued by an agency of this state or another state or
country.® See Gov’t Code § 552.130. Accordingly, we find the college must withhold the
motor vehicle record information we marked under section 552.130 of the Government
Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
'member of the public that is provided for the purpose of communicating electronically with
a governmental body[,]” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Id § 552.137(a)-(c). Upon

SAs our ruling is dispositive, we need not address the remaining argument against disclosure of this
information.

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470.
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review, we find no portion of the remaining information is subject to section 552.137 of the
Government Code, and the college may not withhold it on that basis.

In summary, with the exception of basic information, which must be released, the college
may withhold the information in Exhibit C under section 552.108(a)(2) of the Government
Code. With the exception of the information we marked for release, the college must
withhold the information you redacted and we marked under section 552.117(a)(2) of the
Government Code. The college must withhold the information we marked under section
552.101 of the Government Code in conjunction with common-law privacy. The college
must withhold the motor vehicle record information we marked under section 552.130 of the
Government Code. The college must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

L il

James M. Graham
Assistant Attorney General
Open Records Division
IMG/be

Ref: ID# 772815

Enc. Submitted documents

c: Requestor
(w/o enclosures)



