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KEN PAXTON

ATTORNEY GENERAL OF TEXAS

June 3, 2019

Ms. Bushra F. Khan

Assistant County Attorney
Montgomery County

501 North Thompson, Suite 300
Conroe, Texas 77301

OR2019-14587

Dear Ms. Khan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 768275 (ORR No. 19PIA115).

The Montgomery County Sheriff’s Office (the “sheriff’s office™) received a request for the
personnel file of a named individual. You state the sheriff’s office redacted information .
subject to section 552.117 of the Government Code pursuant to section 552.024(c) of the
Government Code.! We understand the sheriff’s office redacted motor vehicle record
information pursuant to section 552.130(c) of the Government Code and dates of birth
pursuant to Open Records Letter No. 2019-02944 (2019).> You claim the submitted

'Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)(1) of the Government Code with out the necessity of requesting a decision
under the Act ifthe current or former employee or official to whom the information pertains timely chooses not
to allow public access to the information. See Gov’t Code § 552.024(c)}(2). If a governmental body redacts
such information, it must notify the requestor in accordance with subsections 552.024(c-1) and (c-2). See id.
§ 552.024(c-1)-(c-2).

Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general.
See Gov’t Code § 552.130(c). If a governmental body redacts such information, it must notify the requestor
in accordance with section 552.130(e). See id. § 552.130(d), (e). Open Records Letter No. 2019-02944 is a
previous determination issued to the sheriff’s office authorizing it to withhold the dates of birth of public
citizens under section 552.101 of the Government Code in conjunction with common-law privacy without
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information is excepted from disclosure under sections 552.101, 552.102, and 552.140 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

As noted above, the sheriff’s office redacted some information pursuant to sections
552.024(c) and 552.130(c) of the Government Code and Open Records Letter
No. 2019-02944. However, we note you have also redacted student and document
identification numbers. You do not assert, nor does our review of the records indicate, you
have been authorized to withhold this information without seeking a ruling from this office.
See Gov’t Code § 552.301(a); Open Records Decision No. 673 (2001). Therefore,
information must be submitted in a manner that enables this office to determine whether the
information comes within the scope of an exception to disclosure. In this instance, we can
discern the nature of the redacted information. Thus, being deprived of this information does
not inhibit our ability to make a ruling. In the future, however, the sheriff’s office should
refrain from redacting any information that it is not authorized to withhold in seeking an
open records ruling. Failure to do so may result in the presumption the redacted information
is public. See Gov’t Code § 552.302.

Section 552.140 of the Government Code provides a military veteran’s DD-214 form or
other military discharge record that is first recorded with, or that otherwise first comes into
the possession of, a governmental body on or after September 1, 2003, is confidential for a
period of seventy-five years and may only be disclosed in accordance with section 552.140
or in accordance with a court order. See id. § 552.140(a)-(b). The sheriff’s office came into
possession of the submitted military discharge record after September 1, 2003. Accordingly,
we conclude the sheriff’s office must withhold the submitted DD-214 form we, marked under
section 552.140 of the Government Code. However, we find you have failed to demonstrate
any of the remaining information is subject to section 552.140. Thus, the sheriff’s office may
not withhold any of the remaining information under section 552.140 of the Government
Code.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Id § 552.102(a). You assert the privacy analysis under
section 552.102(a) is the same as the common-law privacy test encompassed by section
552.101 of the Government Code, which protects information that is (1) highly intimate or
embarrassing, the publication of which would be highly objectionable to areasonable person,
and (2) not of legitimate concern to the public. See Indus. Found. v. Tex. Indus. Accident
Bd., 540 S.W. 2d 668. 685 (Tex. 1976). In Hubert v. Harte-Hanks Texas Newspapers, Inc.,
652 S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the court of appeals
ruled the privacy test under section 552.102(a) is the same as the Industrial Foundation

seeking a ruling from this office. See Open Records Decision No. 673 (2001) (listing elements of second type
of previous determination under section 552.301(a) of the Government Code).
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privacy test. However, the Texas Supreme Court has expressly disagreed with Hubert’s
interpretation of section 552.102(a), and held the privacy standard under section 552.102(a)
differs from the Industrial Foundation test under section 552.101. See Tex. Comptroller of
Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). The supreme court
also considered the applicability of section 552.102(a) and held it excepts from disclosure
the dates of birth of state employees in the payroll database of the Texas Comptroller of
Public Accounts. See id. at 348. Upon review, we find you have failed to demonstrate the
applicability of section 552.102(a) to any of the remaining information, and the sheriff’s
office may not withhold any of the remaining information on this basis.

Section 552.102(b) of the Government Code excepts from disclosure “a transcript from an
institution of higher education maintained in the personnel file of a professional public
school employee[.]” Gov’t Code § 552.102(b). This exception further provides, however,
“the degree obtained or the curriculum on a transcript in the personnel file of the employee”
are not excepted from disclosure. Jd. However, upon review, we find none of remaining
information consists of higher education transcripts of a professional public school
employee. Therefore, the sheriff’s office may not withhold any of the remaining information
under section 552.102(b) of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which,
as noted above, protects types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Indus. Found., 540 S.W.2d
at 683. We note, however, the public generally has a legitimate interest in information that
relates to public employment and public employees. See Open Records Decision Nos. 542
(1990), 470 at 4 (1987) (public has legitimate interest in job qualifications and performance
of public employees), 444 at 5-6 (1986) (public has legitimate interest in knowing reasons
for dismissal, demotion, promotion, or resignation or public employees), 432 at 2 (1984)
(scope of public employee privacy is narrow). Upon review, we find no portion of the
remaining information is highly intimate or embarrassing and of no legitimate public interest.
Accordingly, the sheriff’s office may not withhold any of the remaining information under
section 552.101 of the Government Code on the basis of common-law privacy.

In summary, the sheriff’s office must withhold the information we marked under section
552.140 of the Government Code. The sheriff’s office must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.



Ms. Bushra F. Khan - Page 4

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Britni Ramlrez

Assistant Attorney General
Open Records Division
BR/eb

Ref: ID# 768275

Enc. Submitted documents

c: Requestor
(w/o enclosures)



