
May 30, 2019 

Ms. Nicole Warren 
Deputy City Attorney 
City of Temple 
2 North Main Street, Suite 308 
Temple, Texas 76501 

Dear Ms. Warren: 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

OR2019-14326 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 767951. 

The City of Temple (the "city") received two requests from different requestors for 
information pertaining to a specified incident. You claim some of the submitted body worn 
camera recordings were not properly requested pursuant to section 1701.661 of the 
Occupations Code. You also claim the submitted information is excepted from disclosure 
under sections 552.101 and 552.108 of the Government Code. We have considered your 
arguments and reviewed the submitted information. 

Initially, as you acknowledge, the submitted information includes peace officers' body worn 
camera recordings. Body worn cameras are subject to chapter 1701 of the Occupations 
Code. Chapter 1701 provides the procedures a requestor must follow when seeking a body 
worn camera recording. Section 1701.661(a) of the Occupations Code provides the 
following: 
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A member of the public is required to provide the following information 
when submitting a written request to a law enforcement agency for 
information recorded by a body worn camera: 

(1) the date and approximate time of the recording; 

(2) the specific location where the recording occurred; and 

(3) the name of one or more persons known to be a subject of the 
recording. 

0cc. Code § 1701.661(a). In this instance, the requestors do not provide the requisite 
information under section 1701.661(a). As the body worn camera recordings at issue were 
not properly requested pursuant to chapter 1701, our ruling does not reach this information 
and it need not be released. 1 However, pursuant to section 1701.661(b), a "failure to provide 
all the information required by [s]ubsection (a) to be part of a request for recorded 
information does not preclude the requestor from making a future request for the same 
recorded information." Id. § 1701.661(b). 

Next, we must address the city's obligations under section 552.301 of the Government Code, 
which prescribes the procedures a governmental body must follow in asking this office to 
decide whether requested information is excepted from public disclosure. See Gov't Code 
§ 552.301. Pursuant to section 552.301(b), a governmental body must ask for a decision 
from this office and state the exceptions that apply within ten business days of receiving the 
written request. See id.§ 552.301(b). In this instance, the city received the second request 
for information on March 20, 2019. We note the information the city submitted in response 
to the second request includes additional information that was not submitted in response to 
the first request. You do not inform us the city was closed on any of the days at issue. Thus, 
for this additional information, the city's ten-business-day deadline under section 5 52.301 (b) 
was April 3, 2019. However, the envelope in which the city provided the information 
required by section 552.301(b) for the second request was postmarked April 5, 2019. See 
id.§ 552.308 (describing rules for calculating submission dates of documents sent via first 
class United States mail, common or contract carrier, or interagency mail). Consequently, 
we conclude the city failed to comply with the procedural requirements mandated by section 
552.301(b) of the Government Code in regard to the additional-information submitted in 
response to the second request. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless there is a compelling 

1As we are able to make this determination, we need not address the remaining arguments against 
disclosure of this information. 
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reason to withhold the information from disclosure. See id. § 552.302; Simmons v. 
Kuzmich, 166 S.W.3d342, 350 (Tex. App.-FortWorth2005, no pet.); Hancockv. State Bd. 
of Ins., 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ). Although you claim the 
information at issue is excepted from disclosure under section 552.108 of the Government 
Code, we find you failed to establish a compelling reason to address your claim under this 
exception with respect to the additional information the city submitted as responsive to the 
second request for information that was not submitted in response to the first request for 
information. However, we will consider your argument under section 552.108 for the 
information the city timely submitted to this office. Additionally, because sections 552.101 
and 552.130 of the Government Code can provide compelling reasons to overcome the 
presumption of openness, we will address the applicability of these exceptions to the 
information at issue.2 

Section 552.108( a) of the Government Code excepts from disclosure "[i]nformation held by 
a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if: ( 1) release of the info1mation would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code§ 552.108(a)(l). A governmental 
body claiming section 5 52.108( a)( 1) must explain how and why the release of the requested 
information would interfere with law enforcement. See id. §§ 552.l 08(a)(l), .301(e)(l)(A); 
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the information at issue 
relates to an ongoing criminal investigation. Based upo_n this representation, we conclude 
the release of the information at issue would interfere with the detection, investigation, or 
prosecution of crime. See Houston Chronicle Pub/ 'g Co. v. City of Houston, 531 S.W.2d 
177 (Tex. Civ. App.-Houston [ 14th Dist.] 197 5) ( court delineates law enforcement interests 
that are present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). 
Thus, section 552.108(8J(l) is applicable to the information at issue. Accordingly, the city 
may withhold the information submitted as responsive to the first request for information, 
along with the same information the city submitted as responsive to the second request for 
information, under section 552.108(a)(l) of the Government Code. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code§ 552.101. Section 552.101 encompasses information made confidential by 
section 773.091 of the Health and Safety Code, which provides, in part, the following: 

(b) Records of the identity, evaluation, or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 ( 1987), 480 ( 1987), 
470 (1987). 
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maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

Health & Safety Code § 773.091(b), (g). Except for the information specified in section 
773.09l(g), emergency medical services ("EMS") records are deemed confidential under 
section 773.091 and may only be released in accordance with chapter 773 of the Health and 
Safety Code. See id.§§ 773.091-.094. The information at issue, which we marked, consists 
of records of the identity, evaluation, or treatment of a patient made and maintained by EMS 
personnel. Thus, section 773.091 is applicable to this information. Accordingly, with the 
exception of information subject to section 773 .091 (g) of the Health and Safety Code, the 
city must withhold the information we marked under section 552.101 of the Government 
Code in conjunction with section 773.091(b) of the Health and Safety Code.3 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). 
Under the common-law right of privacy, an individual has a right to be free from the 
publicizing of private affairs in which the public has no legitimate concern. Id. at 682. The 
court of appeals has concluded public citizens' dates of birth are protected by common-law 
privacy pursuant to section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV, 
2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. denied) (mem. op.). We 
note the second requestor has a right of access to his client's date of birth pursuant to section 
552.023 of the Government Code, and this information may not be withheld from the second 
requestor under common-law privacy. See Gov't Code§ 552.023(a) (governmental body 
may not deny access to person to whom information relates or person's agent on ground that 
information is considered confidential by privacy principles); 0 RD 481 at 4 (privacy theories 
not implicated when individuals request information concerning themselves). However, we 
note the right to privacy is a personal right that lapses at death and the common-law right to 
privacy does not encompass information that relates only to a deceased individual. Moore 
v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489,491 (Tex. Civ. App.-Texarkana 

3This ruling does not affect an individual's right of access to emergency medical service records from 
the emergency medical services personnel who provided treatment under chapter 773 of the Health and Safety 
Code. See Health & Safety Code§§ 773.092-.093; cf Abbottv. Tex. State Bd of Pharmacy,391 S.W.3d 253 
(Tex. App.-Austin 2012, no pet.) (Medical Practice Act, subtitle 8 of title 3 of the Occupations Code, does 
not provide patient general right of access to patient's medical records from governmental body responding to 
request for information under Public Information Act). 
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1979, writ ref d n.r.e. ); see also Justice v. Belo Broadcasting Corp., 4 72 F. Supp. 145, 14 7 
(N.D. Tex. 1979) ("action for invasion of privacy can be maintained only by a living 
individual whose privacy is invaded" ( quoting RESTATEMENT (SECOND) OF TORTS § 6521 
(1977))); Attorney General Opinions JM-229 (1984) ("the right of privacy lapses upon 
death"), H-91 7 (197 6) ("We are ... of the opinion that the Texas courts would follow the 
almost uniform rule of other jurisdictions that the right of privacy lapses upon death."); Open 
Records Decision No. 272 (1981) ("the right of privacy is personal and lapses upon death"). 
Thus, information pertaining to a deceased individual may not be withheld on common-law 
privacy grounds. Accordingly, with the exception of the second requestor's client's date of 
birth, the city must withhold all living public citizens' dates of birth within the remaining 
information under section 552.101 of the Government Code in conjunction with 
common-law privacy. 

Section 552.130 of the Government Code excepts from public disclosure information relating 
to a motor vehicle operator's or driver's license, motor vehicle title or registration, or 
personal identification document issued by an agency of this state or another state or country. 
See Gov't Code§ 552.130. We note section 552.130 protects personal privacy. Thus, the 
second requestor has a right of access to his client's motor vehicle record information under 
section 552.023 of the Government Code and it may not be withheld under section 552.130. 
See id. § 552.023(a); ORD 481 at 4. Additionally, as noted above, the right of privacy lapses 
at death. Thus, motor vehicle record information that pertains solely to deceased individuals 
may not be withheld under section 552.130. See Moore, 589 S.W.2d at 491; see also 
Attorney General Opinions JM-229; H-917; ORD 272. However, because we are unable to 
determine whether the information at issue belongs to the second requestor' s client, we must 
rule conditionally. To the extent the motor vehicle record information we marked belongs 
to the second requestor's client, the city must release it under section 552.023 of the 
Government Code. To the extent the motor vehicle record information we marked does not 
belong to the second requestor' s client, the city must withhold it under section 552.130 of 

. the Government Code. 

In summary, as the body worn camera recordings at issue were not properly requested 
pursuant to chapter 1701 of the Occupations Code, our ruling does not reach this information 
and it need not be released. The city may withhold the information submitted as responsive 
to the first request for information, along with the same information the city submitted as 
responsive to the second request for information, under section 552.108(a)(l) of the 
Government Code. With the exception of information subject to section 773.091(g) of the 
Health and Safety Code, which must be released, the city must withhold the information we 
marked under section 552.101 of the Government Code in conjunction with section 
773.09l(b) of the Health and Safety Code. With the exception of the second requestor's 
client's date of birth, the city must withhold all living public citizens' dates of birth within 
the remaining information under section 552.101 of the Government Code in conjunction 
with common-law privacy. To the extent the motor vehicle record information we marked 
belongs to the second requestor's client, the city must release it under section 552.023 of the 
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Government Code; however, to the extent the motor vehicle record information we marked 
does not belong to the second requestor' s client, the city must withhold it under section 
552.130 of the Government Code. The city must release the remaining information to the 
second requestor.4 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

f__,«,fJJL 
James M. Graham 
Assistant Attorney General 
Open Records Division 

JMG/gw 

Ref: ID# 767951 

Enc. Submitted documents 

c: Requestors 
(w/o enclosures) 

4We note the information being released contains information to which the second requestor has a right 
of access under section 552.023 of the Government Code. See Gov't Code§ 552.023(a); see also ORD 481 
at 4. Accordingly, if the city receives another request for this same information from a different requestor, the 
city must again seek a ruling from this office. 


