KEN PAXTON

ATTORNEY GENERAL OF TEXAS

May 22, 2019

Mr. William Overton

Assistant General Counsel

Texas Department of Criminal Justice
P.O. Box 4004

Hunstville, Texas 77342-4004

OR2019-13602

~Dear Mr. Overton:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 766690 (TDCJ OGC# ZT0216).

The Texas Department of Criminal Justice (the “department”) received a request for a list
of all investigations by the Office of the Inspector General (“OIG”) and the calendars of a
named employee during specified time periods. The department claims some of the
submitted information is excepted from disclosure under sections 552.101,552.107,552.108,
552.136 and 552.152 of the Government Code. We have considered the exceptions the
department claims and reviewed the submitted representative sample of information.

Initially, we note the department has not submitted information responsive to the portion of
the request for a list of all investigations by the OIG. Although the department states it has
submitted a representative sample of the requested information, we find the submitted
information is not representative of all the types of information to which the requestor seeks
access. Please be advised, this open records letter ruling applies only to the types of
information you have submitted for our review. This ruling does not authorize the
department to withhold any information that is substantially different from the types of
information you submitted to this office. See Gov’t Code § 552.302 (where request for
attorney general decision does not comply with requirements of Gov’t Code § 552.301,
information at issue is presumed to be public). Accordingly, to the extent any such
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information existed on the date the department received the request, we assume the
department has released it. If the department has not released any such information, it must
do so at this time. See id. §§ 552.301(a), .302; see also Open Records Decision No. 664
(2000) (if governmental body concludes no exceptions apply to requested information, it
must release information as soon as possible).

Next, we address the department’s claim the calendar entries it marked are not subject to the
Act. The Act is applicable only to “public information.”See Gov’t Code §§ 552.002, .021.
Section 552.002(a) provides that “public information” consists of the following:

[[[nformation that is collected, assembled, or maintained under a law or
ordinance or in connection with the transaction of official business:

(1) by a governmental body; or

(2) for a governmental body and the governmental body owns the
information or has a right of access to it.

Id § 552.002(a). Thus, virtually all of the information in a governmental body’s physical
possession constitutes public information and, thus, is subject to the Act. Id
§ 552.002(a)(1); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The
department states the calendar entries it marked pertain to personal matters of the employee
at issue and are not related to the transaction of official department business. Based on the
department’s representations and our review, we conclude the calendar entries at issue do not
constitute public information for the purposes of section 552.002. See Open Records
Decision No. 635 at 4 (1995) (section 552.002 not applicable to personal information
unrelated to official business and created or maintained by state employee involving  de
minimis use of state resources). Therefore, the calendar entries the department marked are
not subject to the Act, and the department need not release them in response to this request.’

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977)). A governmental body claiming section 552.108(b)(1) must explain how and
why the release of the requested information would interfere with law enforcement. See
Gov’t Code §§ 552.108(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706.
Section 552.108(b)(1) is intended to protect “information which, if released, would permit

'As we are able to make this determination, we need not address the department’s remaining argument
against disclosure of this information.
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private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize
officer safety, and generally undermine police efforts to effectuate the laws of this State.”
See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.).
This office has concluded section 552.108(b)(1) excepts from public disclosure information
relating to the security or operation of a law enforcement agency. See, e.g., Open Records
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to
protect investigative techniques and procedures used in law enforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crime may be excepted). Section 552.108(b)(1) is not applicable, however,
to generally known policies and procedures. See, e.g., Open Records Decision Nos. 531
at 2-3 (Penal Code provisions, common law rules, and constitutional limitations on use of
force not protected), 252 at 3 (governmental body failed to indicate why investigative
procedures and techniques requested were any different from those commonly known).

Upon review, we find the department has failed to demonstrate release of the remaining
information would interfere with law enforcement or crime prevention. Accordingly, the
department may not withhold any of the remaining information under section 552.108(b)(1).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the common-law physical safety exception.
For many years, this office determined section 552.101, in conjunction with the common-law
right to privacy, protected information from disclosure when “special circumstances” exist
in which the disclosure of information would place an individual in imminent danger of
physical harm. See, e.g., Open Records Decision Nos. 169 (1977) (special circumstances
required to protect information must be more than mere desire for privacy or generalized fear
of harassment or retribution), 123 (1976) (information protected by common-law right of
privacy if disclosure presents tangible physical danger). However, the Texas Supreme Court
has held freedom from physical harm does not fall under the common-law right to privacy.
Tex. Dep’t of Pub. Safety v. Cox Tex. Newspapers, LP. & Hearst Newspapers, LLC, 343
S.W.3d 112 (Tex. 2011) (holding “freedom from physical harm is an independent interest
protected under law, untethered to the right of privacy”). Instead, in Cox, the court
recognized, for the first time, a separate common-law physical safety exception to required
disclosure that exists independent of the common-law right to privacy. Id. at 118. Pursuant
to this common-law physical safety exception, “information may be withheld [from public
release] if disclosure would create a substantial threat of physical harm.” Id. In applying this
new standard, the court noted “deference must be afforded” law enforcement experts
regarding the probability of harm, but further cautioned that “vague assertions of risk will
not carry the day.” Id at 119. Upon review, we find the department has failed to
demonstrate disclosure of the remaining information would create a substantial threat of
physical harm to an individual. Therefore, the department may not withhold any of the
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remaining information under section 552.101 of the Government Code in conjunction with
the common-law physical safety exception.

Section 552.107(1) of the Government Code protects information coming within the
attorney-client privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the
privilege in order to withhold the information at issue. See Open Records Decision No. 676
at 6-7 (2002). First, a governmental body must demonstrate the information constitutes or
documents a communication. Id. at 7. Second, the communication must have been made
“to facilitate the rendition of professional legal services” to the client governmental body.
TEX. R.EVID. 503(b)(1). The privilege does not apply when an attorney or representative is
involved in some capacity other than that of providing or facilitating professional legal
services to the client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337,
340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply
if attorney acting in capacity other than that of attorney). Governmental attorneys often act
in capacities other than that of professional legal counsel, such as administrators,
investigators, or managers. Thus, the mere fact that a communication involves an attorney
for the government does not demonstrate this element. Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives. TEX.R. EVID. 503(b)(1)(A), (B), (C), (D), (E). Thus, a governmental body
must inform this office of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id. 503(b)(1), meaning it was “not intended to be disclosed
to third persons other than those: (A) to whom disclosure is made to further the rendition of
professional legal services to the client; or (B) reasonably necessary to transmit the
communication.” Id. 503(a)(5). Whether a communication meets this definition depends
on the intent of the parties involved at the time the information was communicated. See
Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, orig. proceeding).
Moreover, because the client may elect to waive the privilege at any time, a governmental
body must explain the confidentiality of a communication has been maintained. Section
552.107(1) generally excepts an entire communication that is demonstrated to be protected
by the attorney-client privilege unless otherwise waived by the governmental body. See Huie
v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication,
including facts contained therein).

The department states the calendar entries it marked document or consist of communications
between the employee at issue and the department’s general counsel that were made for the
purpose of providing legal advice to the department. The department also states the
communications to which the calendar entries pertain and the calendar entries themselves
were made in confidence and have remained confidential. Based on the department’s
representations and our review, we find the department has demonstrated the applicability
of the attorney-client privilege to the calendar entries it marked. Accordingly, the department
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may withhold the calendar entries it marked under section 552.107(1) of the Government
Code.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b); see id. § 552.136(a) (defining “access device”). Upon review, we agree
the department must withhold the conference call telephone numbers and access codes it
marked under section 552.136 of the Government Code. However, we find the department
has not demonstrated the remaining information it marked consists of access device numbers
for purposes of section 552.136. Accordingly, the department may not withhold any of the
remaining information it marked under section 552.136 of the Government Code.

The departrnent seeks to withhold the information it marked under section 552.152 of the
Government Code. Section 552.152 provides,

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from [required
public disclosure] if, under the specific circumstances pertaining to the
employee or officer, disclosure of the information would subject the
employee or officer to a substantial threat of physical harm.

Gov’t Code § 552.152. Upon review, we find the department has failed to demonstrate
release of any of the information it marked would subject an employee of the department to
a substantial threat of physical harm. Thus, the department may not withhold any of the
information it marked under section 552.152 of the Government Code.

In summary, the calendar entries the department marked are not subject to the Act, and the
department need not release them in response to this request. The department may withhold
the calendar entries it marked under section 552.107(1) of the Government Code. ~ The
department must withhold the conference call telephone numbers and access codes it marked
under section 552.136 of the Government Code. The department must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
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orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

DA A

Gerald A. Arismendez

Assistant Attorney General
Open Records Division

GAA/mo

Ref:  ID# 766690

Enc. Submitted documents

c: Requestor
(w/o enclosures)



