) &
) A '.‘
R ” Y

sl W

KEN PAXTON

ATTORNEY GENERAL OF TEXAS

May 20, 2019

Ms. Judith El Masri
Counsel for the Rosenberg Police Department
Randle Law Office, LTD., L.L.P.
820 Gessner Road, Suite 1570
Houston, Texas 77024-4494
OR2019-13420

Dear Ms. Masri:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 766461.

The Rosenberg Police Department (the “department™), which you represent, received a
request for the personnel files of the requestor and another named department officer, certain
categories of information pertaining to specified internal investigations, and the department’s
policy on internal investigations.! You state you have released the requestor’s personnel file
and the requested policy to the requestor. You claim the submitted body worn camera
recordings were not properly requested pursuant to chapter 1701 of the Occupations Code.
Additionally, you claim some of the submitted information is excepted from disclosure under
sections 552.101,552.102, 552.103, 552.117, 552.130, 552.136, 552.137,and 552.147 of the

'The department informs us it sent the requestor an estimate of charges pursuant to section 552.2615
of the Government Code. See Gov’t Code § 552.2615. The estimate of charges required the requestor to
provide a deposit for payment of anticipated costs under section 552.263 of the Government Code. See id.
§ 552.263(a). The department informs us it received the required deposit on February 28, 2019. See id.
§ 552.263 (e} (if governmental body requires deposit or bond for anticipated costs pursuant to section 552.263,
request for information is considered to have been received on date governmental body receives bond or
deposit).
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Government Code.” We have considered your arguments and reviewed the submitted
information. '

As you acknowledge, the submitted information includes a police officer’s body worn
camera recording. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661 provides, in relevant part, the following:

(a) A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestor does not provide the requisite
information under section 1701.661(a). As the body worn camera recording at issue was not
properly requested pursuant to chapter 1701 of the Occupations Code, our ruling does not
reach this information and it need not be released. However, pursuant to section
1701.661(b), a “failure to provide all the information required by [s]ubsection (a) to be part
of a request for recorded information does not preclude the requestor from making a future
request for the same recorded information.” Id. § 1701.661(b).

The remaining information includes completed investigations. This information is subject
to section 552.022(a)(1) of the Government Code. Section 552.022(a)(1) provides for the
required public disclosure of “a completed report, audit, evaluation, or investigation made
of, for, or by a governmental body[,]” unless it is excepted by section 552.108 of the
Government Code or “made confidential under [the Act] or other law[.]” Gov’t Code
§ 552.022(a)(1). This information must be released unless it is either excepted under section
552.108 of the Government Code or is confidential under the Act or other law. Although
you assert this information is excepted from disclosure under section 552.103 of the
Government Code, this section is discretionary and does not make information confidential
under the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469,
475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive section 552.103);

?Although you also raise section 552.024 of the Government Code, we note this section is not an
exception to disclosure. Rather, this section permits a current or former official or employee of a governmental
body to choose whether to allow public access to certain information relating to the current or former official
or employee that is held by the governmental body. See Gov’t Code § 552.024.
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Open Records Decision No. 542 at 4 (1990) (statutory predecessor to section 552.103 may
be waived); see also Open Records Decision No. 665 at 2 n.5 (2000) (discretionary
exceptions generally). Therefore, the department may not withhold the information subject
to section 552.022 under section 552.103. However, we will consider the applicability of
sections 552.101, 552.117, 552.130, and 552.137 to the information subject to section
552.022 as these exceptions can make information confidential under the Act. In addition,
we will consider all of the exceptions you raised, including section 552.103, for the
information not subject to section 552.022 of the Government Code.

The information not subject to section 552.022 of the Government Code consists of a named
officer’s personnel file. Section 552.103 of the Government Code provides, in relevant part,
as follows: '

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the state
or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure under
Subsection (a) only if the litigation is pending or reasonably anticipated on the
date that the requestor applies to the officer for public information for access
to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show section 552.103(a) applies in a particular situation. The test for
meeting this burden is a showing that (1) litigation was pending or reasonably anticipated on
the date the governmental body received the request for information, and (2) the requested
information is related to that litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found, 958
S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v. Houston Post Co.,
684 S.W.2d 210,212 (Tex. App.—Houston [1st Dist.] 1984, writref’d n.r.e.); Open Records
Decision No. 551 at 4 (1990). A governmental body must meet both prongs of this test for
information to be excepted under section 552.103(a). See ORD 551 at4. Whether litigation
is reasonably anticipated must be determined on a case-by-case basis. See Open Records
Decision No. 452 at 4 (1986). To establish litigation is reasonably anticipated, a
governmental body must provide this office with “concrete evidence showing that the claim
that litigation may ensue is more than mere conjecture.” This office has found a pending
complaint with the Texas Workforce Commission indicates litigation is reasonably
anticipated. Cf. Open Records Decision Nos. 386 at 2 (1983) (pendency of complaint before
the Equal Opportunity Employment Commission indicates substantial likelihood of potential
litigation under statutory predecessor to section 552.103), 336 at 1 (1982).
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The department informs us the requestor filed a complaint with the Texas Workforce
Commission on the same day the requestor submitted the instant request. Further, you state
the information at issue relates to an officer involved in the employment separation that is
the basis of the complaint against the department. Based on these representations and our
review, we find the department reasonably anticipated litigation on the date it received the
request and the information at issue is related to the anticipated litigation. Therefore, the
department may w1thh01d the submitted personnel file under section 552.103 of the
Government Code.’

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information
that has either been obtained from or provided to all parties to the pending or anticipated
litigation is not excepted from disclosure under section 552.103(a) and must be disclosed.
Further, the applicability of section 552.103(a) ends once the litigation has been concluded.
See Attorney General Opinion MW-575 (1982); see also Open Records Decision No. 350
(1982).

Section 552.130 of the Government Code excepts from disclosure information relating to a
motor vehicle operator’s license, driver’s license, motor vehicle title or registration, or
personal identification document issued by an agency of this state or another state or country
is excepted from public release. See Gov’t Code § 552.130. The dashboard camera
recordings we have indicated contain confidential motor vehicle record information that is
excepted from disclosure under section 552.130. In this instance, the department states it
does not possess the technological capability to redact information from video files. Thus,
the department must withhold the information we have marked and the entireties of the video
recordings we have indicated under section 552.130 of the Government Code. See Open
Records Decision No. 364 (1983).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information protected by other statutes, such
as laws that make criminal history record information (“CHRI”) confidential. CHRI
generated by the National Crime Information Center (the “NCIC”) or by the Texas Crime
- Information Center is confidential under federal and state law. CHRI means “information
collected about a person by a criminal justice agency that consists of identifiable descriptions
and notations of arrests, detentions, indictments, informations, and other formal criminal
charges and their dispositions.” Id. § 411.082(2). Title 28, part 20 of the Code of Federal
Regulations governs the release of CHRI obtained from the NCIC network or other states.
See 28 C.F.R. § 20.21. The federal regulations allow each state to follow its individual law

*As our ruling is dispositive for this information, we need not address your remaining arguments
against disclosure.
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with respect to CHRI it generates. Open Records Decision No. 565 at 7 (1990). See
generally Gov’t Code §§ 411.081-.1409. Section 411.083 of the Government Code deems
confidential CHRI the Texas Department of Public Safety (“DPS”’) maintains, except DPS
may disseminate this information as provided in chapter 411, subchapter E-1 or F of the
Government Code. See Gov’t Code § 411.083(a). Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
Id § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities
may not release CHRI except as provided by chapter 411. See generally id. §§411.090-.127.
Thus, any CHRI generated by the federal government or another state may not be made
available to the requestor except in accordance with federal regulations. See ORD 565.
Accordingly, the department must withhold the CHRI we have marked under section 552.101
in conjunction with chapter 411 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly. intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id at 681-82. Types of information considered intimate or
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at
683. Under the common-law right of privacy, an individual has a right to be free from the
publicizing of private affairs in which the public has no legitimate concern. Id. at 682. The
Third Court of Appeals has concluded public citizens® dates of birth are protected by
‘common-law privacy pursuant to section 552.101. See Paxton v. City of Dallas, No. 03-13-
00546-CV,2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem.
op.). Additionally, this office has concluded some kinds of medical information are
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987). We
find some of the remaining information satisfies the standard articulated by the Texas
Supreme Court in Industrial Foundation. Therefore, the department must withhold all public

“citizens’ dates of birth and the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy.

Section 552.117(a)(2) of the Government Code applies to records a governmental body holds
in an employment capacity and excepts from public disclosure the home address, home
telephone number, emergency contact information, and social security number of a peace
officer, as well as information that reveals whether the peace officer has family members,
regardless of whether the peace officer complies with sections 552.024 and 552.1175 of the
Government Code. See Gov’t Code § 552.117(a)(2). Section 552.117(a)(2) applies to peace
officers as defined by article 2.12 of the Code of Criminal Procedure. We note section
552.117 is also applicable to personal cellular telephone numbers, provided the cellular
telephone service is not paid for by a governmental body. See Open Records Decision No.
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506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone numbers paid for by
governmental body and intended for official use). Accordingly, the department must
withhold the information we have indicated under section 552.117(a)(2) of the Government
Code; however cellular telephone numbers may only be withheld if the cellular telephone
service is not paid for by a governmental body.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). The e-mail addresses at issue are not excluded by subsection (c).
Therefore, the department must withhold the personal e-mail addresses we have marked
under section 552.137 of the Government Code, unless the owners affirmatively consent to
their public disclosure.

We note some of the remaining information may be subject to copyright law. A custodian
of public records must comply with the copyright law and is not required to furnish copies
of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id ; see Open Records Decision No. 109 (1975). If amember of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, as the body worn camera recording at issue was not properly requested pursuant
to chapter 1701 of the Occupations Code, our ruling does not reach this information and it
need not be released. The department may withhold the information not subject to section
552.022 of the Government Code, which consists of the submitted personnel file, under
section 552.103 of the Government Code. The department must withhold the information
we have marked and the entireties of the video recordings we have indicated under section
552.130 of the Government Code. The department must withhold the CHRI we have marked
under section 552.101 in conjunction with chapter 411 of the Government Code.. The
department must withhold all public citizens’ dates of birth and the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy. The department must withhold the information we have indicated under section
552.117(a)(2) of the Government Code; however cellular telephone numbers may only be
withheld if the cellular telephone service is not paid for by a governmental body. The
department must withhold the personal e-mail addresses we have marked under section
552.137 of the Government Code, unless the owners affirmatively consent to their public
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disclosure. The department must release the remaining information; however, any |
information protected by copyright may only be released in accordance with copyright law.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Michelle Garza
Assistant Attorney General
Open Records Division
MG/mo

Ref: ID# 766461

Enc. Submitted documents

c: Requestor
(w/o enclosures)

“We note the requestor has a right of access to some of the information being released. See Gov’t Code
§§ 552.023(a), .137(b); ORD 481 at 4.



