ATTORNEY GENERAL OF TEXAS

May 20, 2019

Mr. Norman Ray Giles

Counsel for Houston County

Lewis Brisbois Bisgaard & Smith, LLP
24 Greenway Plaza, Suite 1400
Houston, Texas 77046

OR2019-13355

Dear Mr. Giles:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 766587 (Ref. No. 3842.36).

Houston County (the “county”) received a request for 1) specified complaints pertaining to
the county jail during a specified time period, 2) specified county jail policies, and
3) specified incident reports involving the county jail during a specified time period. You
claim the submitted information is excepted from disclosure under sections 552.101,
552.103, and 552.108 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted representative sample of information.' .

'We assume that the “representative sample” of records submiitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Initially, you question whether the Act is implicated because the requestor made her request
for information under the Freedom of Information Act, which is a federal law that governs
the release of information held by federal governmental bodies. See 5 U.S.C. § 552
(Freedom of Information Act). The Act is implicated whenever a requestor submits to a
Texas governmental body a written request for inspection or copies of public information.
See Gov’t Code §§ 552.003(6) (defining “requestor”), .301(a) (after receiving “a written
request for information,” a governmental body must ask for a decision from the attorney
general if it wishes to withhold that information). The Act only requires the request be made
in writing. See id. § 552.301(c). Whether the requestor asserts a right to inspect public
information under the Freedom of Information Act or other, similar laws does not affect the
rights and duties of a governmental body to release or withhold public information under the
Act. The requestor here made a written request to the county to inspect public information;
therefore, whether the county can withhold that information from release is determined by
the Act. Accordingly, we will address your arguments under the Act against disclosure of
the submitted information.

Next, we note some of the submitted information is not responsive to the present request
because it does not pertain to any of the information requested by the requestor. This ruling
does not address the public availability of the non-responsive information, which we have
marked, and the county need not release it in response to this request.”

Next, we note some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

() [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,

for, or by a governmental body, except as provided by
Section 552.108].]

Gov’t Code § 552.022(a)(1). Some of the submitted information consists of completed
investigations that are subject to section 552.022(a)(1). The county must trelease this
information, a representative sample of which we have marked, pursuant to section
552.022(a)(1) unless itis excepted from disclosure under section 552.108 of the Government
- Code or expressly made confidential under the Act or other law. Although you raise

’As we are able to make this determination, we need not address your arguments against disclosure
of this information.
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section 552.103 of the Government Code for the information at issue, this section is a
discretionary exception to disclosure and does not make information confidential under the
Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex.
App.—Dallas 1999, no pet.) (governmental body may waive Gov’t Code § 552.103); Open
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5

(1999) (waiver of discretionary exceptions). Therefore, none of the information subject to
section 552.022(a)(1) may be withheld under section 552.103. However, we will consider
your argument to withhold this information under section 552.108 of the Government Code.
See Gov’t Code § 552.022(a)(1). Further, because section 552.101 of the Government Code
makes information confidential under the Act, we will address your argument under this
section to the information subject to section 552.022(a)(1). Additionally, we will consider
your arguments for the information not subject to section 552.022.

Section 552.103 of the Government Code provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Id § 552.103(a), (¢). A governmental body has the burden of providing relevant facts and
documents to show the section 552.103(a) exception is applicable in a particular situation.
The test for meeting this burden is a showing (1) litigation was pending or reasonably
anticipated on the date the governmental body received the request for information, and
(2) the information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding); Heard v.
Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

You state, and provide documentation showing, a lawsuit styled Ray v. Houston County,
Civil Action No. 9:18-CV-0182, was pending against the county in the United States District
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Court for the Eastern District of Texas, Lufkin Division, when the county received the instant
request for information. You state the information at issue is related to the pending lawsuit.
Based on your representations, the submitted documentation, and our review of the
information at issue, we find litigation was pending when the district received this request
for information, and the information at issue is related to the pending litigation for the
purposes of section 552.103. Therefore, the county may withhold the submitted responsive
information not subject to section 552.022 of the Government Code under section 552.103(a)
of the Government Code.’

Generally, however, once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that
has either been obtained from or provided to the opposing parties in the pending litigation
is not excepted from disclosure under section 552.103(a), and it must be disclosed. Further,
the applicability of section 552.103(a) ends once the litigation has been concluded. Attorney
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977)). A governmental body claiming section 552.108(b)(1) must explain how and
why the release of the requested information would interfere with law enforcement. See
Gov’t Code §8§ 552.108(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex.
1977). Section 552.108(b)(1) is intended to protect “information which, if released, would
permit private citizens to anticipate weaknesses in a police department, avoid detection,
jeopardize officer safety, and generally undermine police efforts to effectuate the laws of this
State.” See City of Fort Worth v. Cornyn, 86 S.W.3d 320 at 327 (Tex. App.—Austin 2002,
no pet.). This office has concluded section 552.108(b)(1) excepts from public disclosure
information relating to the security or operation of a law enforcement agency. See, e.g.,
Open Records Decision Nos. 531 (release of detailed use of force guidelines would unduly
interfere with law enforcement), 252 (1980) (section 552.108 of the Government Code is
designed to protect investigative techniques and procedures used in law enforcement), 143
(1976) (disclosure of specific operations or specialized equipment directly related to
investigation or detection of crime may be excepted). Section 552.108(b)(1) is not
applicable, however, to generally known policies and procedures. See, e.g., Open Records
Decision Nos. 531 at 2-3 (Penal Code provisions, common law rules, and constitutional
limitations on use of force not protected), 252 at 3 (governmental body failed to indicate why

’As our ruling is dispositive, we néed not address your remaining argument against disclosure of this
information.
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investigative procedures and techniques requested were any different from those commonly
known). Although you assert section 552.108(b)(1) for the remaining information at issue,
we find you have not demonstrated release of any of the information at issue would interfere
with law enforcement or crime prevention. Accordingly, the county may not withhold any
of the remaining information at issue under section 552.108(b)(1) of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompassesthe doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. Additionally, this
office has concluded some kinds of medical information are generally highly intimate or
embarrassing. See Open Records Decision No. 455 (1987). In Open Records Decision No.
393 (1983), this office concluded information that either identifies or tends to identify a
victim of sexual assault or other sex-related offense must be withheld under common-law
privacy. ORD 393 at 2; see Open Records Decision No. 339 (1982); see also Morales v.
Ellen, 840 S.W.2d 519 (Tex. App.—EIl Paso 1992, writ denied) (identity of witnesses to and
victims of sexual harassment was highly intimate or embarrassing information and public did
not have a legitimate interest in such information). Upon review, we conclude the
‘information we have marked meets the standard articulated by the Texas Supreme Court in
Industrial Foundation. Accordingly, the county must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy. However, we find no portion of the remaining information is highly intimate or
embarrassing and of no legitimate public concern, and the county may not withhold any of
the remaining information under section 552.101 of the Government Code on the basis of
common-law privacy.

In summary, the county may withhold the submitted responsive information not subject to
section 552.022 of the Government Code under section 552.103(a) of the Government Code.
In releasing the submitted information subject to section 552.022 of the Government Code,
the county must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Myene

Meredith L. Coffman
Assistant Attorney General
Open Records Division
MLC/mo

Ref: ID# 766587

Enc. Submitted documents

c: Requestor
(w/o enclosures)



