KEN PAXTON

ATTORNEY GENERAL OF TEXAS

May 8, 2019

Major Carlos Delgado

Starr County Sheriff’s Office
102 East 6th Street

Rio Grande City, Texas 78582

OR2019-12302

Dear Major Delgado:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 764480.

The Starr County Sheriff’s Office (the “sheriff>s office”) received a request for a daily list
of arrests, including mug shots, bond amounts, and names of magistrates.' You claim the
submitted information is excepted from disclosure under section 552.108 of the Government
Code. We have considered the claimed exception and reviewed the submitted representative
sample of information.

Initially, we note you have only submitted a list showing arrest dates, names of arrestees,
dates of birth of arrestees, charges of arrestees, and the arresting agency. Although you state
you have submitted a representative sample of the requested information, we find the
submitted information is not representative of all the types of information to which the
requestor seeks access. Please be advised, this open records letter ruling applies only to the
types of information you have submitted for our review. This ruling does not authorize the
sheriff’s office to withhold any information that is substantially different from the type of

'We note the sheriff’s office sought and received clarification of the information requested. See Gov’t
Code § 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott, 304 S.W.3d 380,387 (Tex. 2010) (holding that when a governmental
entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request for
information, the ten-day period to request an attorney general ruling is measured from the date the request is
clarified or narrowed).
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information you submitted to this office. See Gov’t Code § 552.302 (where request for
attorney general decision does not comply with the requirements of Gov’t Code § 552.301,
information at issue is presumed to be public). Therefore, to the extent any additional
information responsive to the request existed on the date the sheriff’s office received the
request, we assume the sheriff’s office has released it to the requestor.. If the sheriff’s office
has not released any such information, it must do so at this time. See id. §§ 552.301(a), .302;
see also Open Records Decision No. 664 (2000) (if governmental body concludes no
exceptions apply to requested information, it must release information as soon as possible).

Next, we note the requestor seeks to receive the requested information on a daily basis. It
is implicit in several provisions of the Act that the Act applies only to information already
in existence. See Gov’t Code §§ 552.002, .021, .227, .351. The Act does not require a
governmental body to prepare new information in response to a request. See Attorney
General Opinion H-90 (1973); see also Open Records Decision Nos. 572 at 1 (1990), 555
at 1-2 (1990), 452 at 2-3 (1986), 87 (1975). Consequently, a governmental body is not
required to comply with a standing request to supply information prepared in the future. See
Attorney General Opinion JM-48 at 2 (1983); see also Open Records Decision Nos. 476 at
1(1987), 465 at 1 (1987). Thus, the only information encompassed by the request consists
of information the sheriff’s office maintained or had a right of access to as of the date it
received the request.

Section 552.108 of the Government Code provides, in part, the following:

(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution; [or]

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication|.]

Gov’tCode § 552.108(b)(1)-(2). A governmental body raising section 552.108 must explain
the applicability of section 552.108. See id. § 552.301(e)(1)(A) (governmental body must
provide comments explaining why exceptions raised should apply to information requested).
Section 552.108(b)(1) is intended to protect “information which, if released, would permit
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize
officer safety, and generally undermine police efforts to effectuate the laws of this State.”
See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.).
To prevail on its claim that subsection 552.108(b)(1) excepts information from disclosure,
a governmental body must do more than merely make a conclusory assertion that releasing
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the information would interfere with law enforcement. Instead, the governmental body must
meet its burden of explaining how and why release of the requested information would
interfere with law enforcement and crime prevention. See Open Records Decision No. 562
at 10 (1990) (construing statutory predecessor). This office has concluded section
552.108(b)(1) excepts from public disclosure information relating to the security or operation
of alaw enforcement agency. See, e.g., Open Records Decision Nos. 531 (1989) (release of
detailed use of force guidelines would unduly interfere with law enforcement), 252 (1980)
(section 552.108 of the Government Code is designed to protect investigative techniques and
procedures used in law enforcement), 143 (1976) (disclosure of specific operations or
specialized equipment directly related to investigation or detection of crime may be
excepted). Section 552.108(b)(1) is not applicable, however, to generally known policies and
procedures. See, e.g., ORDs 531 at 2-3 (Penal Code provisions, common law rules, and
constitutional limitations on use of force not protected), 252 at 3 (governmental body failed
to indicate why investigative procedures and techniques requested were any different from
those commonly known). A governmental body claiming section 552.108(b)(2) must
demonstrate the information at issue relates to a criminal investigation that has concluded

in a final result other than a conviction or deferred adjudication. See Gov’t Code
§§ 552.108(b)(2), .301(e)(1)(A).

You state the submitted information consists of “a list of daily bookings [used] to expedite
the prosecution of inmates held in the custody” of the sheriff’s office, and the sheriff’s office
considers this list to be “work product[.]” Upon review, we find you have not demonstrated
release of any of the information at issue would interfere with law enforcement or crime
prevention. Therefore, the sheriff’s office may not withhold any of the submitted
information under section 552.108(b)(1) of the Government Code. Further, you do not
explain the information at issue relates to any criminal investigation that concluded in a final
result other than a conviction or deferred adjudication. Therefore, the sheriff’s office may
not withhold any of the submitted information under section 552.108(b)(2) of the
Government Code.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.™
Id § 552.101. Section 552.101 encompasses the doctrine of common-law privacy. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Under the
common-law right of privacy, an individual has a right to be free from the publicizing of
private affairs in which the public has no legitimate concern. /d. at 682. The court of
appeals has concluded public citizens’ dates of birth are protected by common-law privacy -
pursuant to section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL
3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.). Accordingly,

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).
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the sheriff’s office must withhold all public citizens’ dates of birth within the submitted
information under section 552.101 of the Government Code in conjunction with
common-law privacy.

In summary, the sheriff’s office must withhold all public citizens’ dates of birth within the
submitted information under section 552.101 of the Government Code in conjunction with
common-law privacy. The sheriff’s office must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

%VM- ﬁ/\

James M. Graham
Assistant Attorney General
Open Records Division
IMG/jxd

Ref: ID# 764480

Enc. Submitted documents

c: Requestor
(w/o enclosures)



