KEN PAXTON

ATTORNEY GENERAIL OF TEXAS

April 25,2019

Ms. Stacie S. White

Counsel for the Town of Flower Mound
Taylor Olson Adkins Sralla Elam L.L.P.
6000 Western Place, Suite 200

Fort Worth, Texas 76107-4654

OR2019-11019

Dear Ms. White:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 762076.

The Town of Flower Mound (the “town”), which you represent, received a request for all jail
records and other interactions with town police officers relating to the requestor. You state
the town will release some information to the requestor. You state the town will withhold
social security numbers pursuant to section 552.147(b) of the Government Code and certain
information pursuant to Open Records Decision No. 684 (2009)." You claim the submitted
body worn camera recordings were not properly requested pursuant to section 1701.661 of
the Occupations Code. You also claim portions of the submitted information are excepted
from disclosure under sections 552.101 and 552.108 of the Government Code. We have
considered the submitted arguments and reviewed the submitted information.

'Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office. See Gov’t Code § 552.147(b). Open Records Decision No. 684 is a previous determination to all
governmental bodies authorizing them to withhold certain categories of information, including personal e-mail
addresses under section 552.137 of the Government Code, without the necessity of requesting an attorney
general decision. See ORD 684.
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The submitted information includes body worn camera recordings. Body worn cameras are
subject to chapter 1701 of the Occupations Code. Chapter 1701 provides the procedures a
requestor must follow when seeking a body worn camera recording. Section 1701.661(a)
provides: ‘

A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestor does not give the requisite
information under section 1701.661(a). As the requestor did not properly request the body
worn camera recordings at issue pursuant to chapter 1701 of the Occupations Code, our
ruling does not reach this information and it need not be released. However, pursuant to
section 1701.661(b), a “failure to provide all the information required by Subsection (a) to
be part of a request for recorded information does not preclude the requestor from making
a future request for the same recorded information.” Id. § 1701.661(b).

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses section 261.201 of the Family Code,
which provides, in relevant part, as follows:

(a) [T]he following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.
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Fam. Code § 261.201(a). Upon review, we find the information related to report number
18029248 was used or developed by the town in an investigation under chapter 261 of the
Family Code. See id. §§ 101.003(a) (defining “child” for purposes of section 261.201),
261.001(1) (defining “abuse” for purposes of section 261.201). Accordingly, we find the
information related to report number 18029248 is within the scope of section 261.201(a).
As you do not indicate the town has adopted a rule that governs the release of this type of
information, we assume no such regulation exists. Given that assumption, we conclude the
information related to report number 18029248 is confidential pursuant to section 261.201.
Accordingly, the town must withhold the information related to report number 18029248
under section 552.101 of the Government Code in conjunction with section 261.201 of the
Family Code.” See Open Records Decision No. 440 at 2 (1986) (predecessor statute).

Section 552.108(a)(1) of the Government Code excepts from disclosure “[iJnformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1), .301(e)(1)(A); -
see also Ex parte Pruitt, 551 S.W.2d 706. You state the information related to report number
19003929 relates to an active criminal investigation or prosecution. Based on your
representation and our review, we find release of the information related to report number
19003929 would interfere with the detection, investigation, or prosecution of a crime. See
Houston Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177, 186-87 (Tex.
App.-Houston [14th Dist] 1975) (delineating law enforcement interests present in active
cases), writ ref'd nr.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, section
552.108(a)(1) is applicable to the information related to report number 19003929.

However, we note section 552.108 does not except from disclosure basic information about
an arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers
to the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; see
also Open Records Decision No. 127 (1976) (summarizing types of information considered
to be basic information). Thus, with the exception of basic information, which must be
released, the town may withhold the information related to report number 19003929 under
section 552.108(a)(1) of the Government Code.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which makes confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center. See Gov’t
Code § 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI that states obtain from the federal government or other states. Open Records

*As our ruling is dispositive for this information, we need not address the remaining arguments against
its disclosure.
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Decision No. 565 (1990). The federal regulations allow each state to follow its individual
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS”) maintains,
except that DPS may disseminate this information as provided in chapter 411, subchapter F,
-or subchapter E-1 of the Government Code. See Gov’t Code § 411.083(a). Sections
411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI; however,
a criminal justice agency may not release CHRI except to another criminal justice agency for
a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency;
however, those entities may not release CHRI except as provided by chapter 411. See
generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or any other criminal
justice agency must be withheld under section 552.101 in conjunction with chapter 411,
subchapter F, of the Government Code. We note section 411.083 does not apply to active
warrant information or other information relating to one’s current involvement with the
criminal justice system. See id. § 411.081(b) (police department allowed to disclose
information pertaining to person’s current involvement in the criminal justice system).
Further, CHRI does not include driving record information. See id. § 411.082(2)(B). Upon
review, we find some of the remaining information, which we marked, consists of CHRI that
is confidential under section 411.083. Accordingly, the town must withhold the CHRI we
marked under section 552.101 of the Government Code in conjunction with section 411.083
of the Government Code. However, no portion of the remaining information constitutes
CHRI for purposes of chapter 411 of the Government Code. Accordingly, the town may not
withhold any of the remaining information under section 552.101 on that basis.

Section 552.101 of the Government Code also encompasses section 418.182 of the
Government Code, which was added to chapter 418 of the Government Code as part of the
Texas Homeland Security Act. Section 418.182 provides in part:

(a) Except as provided by Subsections (b) and (c), information, including
access codes and passwords, in the possession of a governmental entity that
relates to the specifications, operating procedures, or location of a security
system used to protect public or private property from an act of terrorism or
related criminal activity is confidential.

Id. § 418.182(a). The fact information may generally be related to a security system does not
make the information per se confidential under section 418.182. See Open Records Decision
No. 649 at 3 (1996) (language of confidentiality provision controls scope of its protection).
Furthermore, the mere recitation by a governmental body of a statute’s key terms is not
sufficient to demonstrate the applicability of a claimed provision. As with any
confidentiality provision, a governmental body asserting section 418.182 must adequately
explain how the responsive information falls within the scope of the statute. See Gov’t Code
§ 552.301(e)(1)(A) (governmental body must explain how claimed exception to disclosure

applies).
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You state a portion of the remaining information consists of security camera footage from
the Flower Mound Jail (the “jail”). You state the surveillance cameras at issue are part of
the jail’s security system. You state the release of the submitted surveillance camera footage
would reveal the specifications, layout, design, and capabilities of the jail’s security camera
system. You state release of this information would “make inmates and staff vulnerable to
terrorist and other criminal activities.” Based on your representations and our review, we
conclude the submitted surveillance camera footage is related to the specifications, operating
procedures, or location of a security system used to protect public property from an act of
terrorism or related criminal activity. See Tex. Dep 't of Pub. Safety v. Abbott, 310 S.W.3d
670 (Tex. App.—Austin 2010, no pet.) (recorded images necessarily relate to specifications
of security system that recorded them, and thus, are confidential under section 418.182).
Accordingly, the town must withhold the submitted surveillance camera footage, which we
indicated, under section 552.101 of the Government Code in conjunction with section
418.182(a) of the Government Code. However, we find you have failed to demonstrate the
- remaining information is confidential under section 418.182. Thus, the town may not
withhold the remaining information at issue on that basis.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at
683. Additionally, this office has concluded some kinds of medical information are generally
highly intimate or embarrassing. See Open Records Decision No. 455 (1987). However, the
public has a legitimate interest in knowing the details of a crime. See Lowe v. Hearst
Communications, Inc., 487 F.3d 246,250 (5th Cir. 2007) (noting a “legitimate public interest
in facts tending to support an allegation of criminal activity” (citing Cinel v. Connick, 15
F.3d 1338,1345-46(1994))). The court of appeals has concluded public citizens’ dates of
birth are protected by common-law privacy pursuant to section 552.101. See Paxtonv. City
of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22,
2015, pet. denied) (mem. op.). We note the requestor has a right of access to his own date
of birth pursuant to section 552.023 of the Government Code. See Gov’t Code § 552.023(a)
(governmental body may not deny access to person to whom information relates or person’s
agent on ground that information is considered confidential by privacy principles); Open
Records Decision No. 481 at 4 (1987) (privacy theories not implicated when individuals
request information concerning themselves).

Upon review, we find some of the remaining information satisfies the standard articulated
by the Texas Supreme Court in Industrial Foundation. Accordingly, the town must withhold
the information we marked and, with the exception of the date of birth belonging to the
requestor, all public citizens’ dates of birth under section 552.101 of the Government Code
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in conjunction with common-law privacy. However, we find none of the remaining
information at issue is highly intimate or embarrassing and of no legitimate public concern,
and the town may not withhold it under section 552.101 of the Government Code on the
basis of common-law privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. We note section 552.130 protects
personal privacy. Accordingly, the requestor has a right of access to his own motor vehicle
record information under section 552.023 of the Government Code and it may not be
withheld from him under section 552.130. See id. § 552.023(a), ORD 481 at4. Accordingly,
the town must withhold the motor vehicle record information we marked under section
552.130 of the Government Code.

In summary, as the requestor did not properly request the body worn camera recordings at
issue pursuant to chapter 1701 of the Occupations Code, our ruling does not reach this
information and it need not be released. The town must withhold the information related to
report number 18029248 under section 552.101 of the Government Code in conjunction with
section 261.201 of the Family Code. With the exception of basic information, which must
be released, the town may withhold the information related to report number 19003929 under
section 552.108(a)(1) of the Government Code. The town must withhold the CHRI we
marked under section 552.101 of the Government Code in conjunction with section 411.083
of the Government Code. The town must withhold the submitted surveillance camera
footage, which we indicated, under section 552.101 of the Government Code in conjunction
with section 418.182(a) of the Government Code. The town must withhold the information
'we marked and, with the exception of the date of birth belonging to the requestor, all public
citizens’ dates of birth under section 552.101 of the Government Code in conjunction with
common-law privacy. The town must withhold the motor vehicle record information we
marked under section 552.130 of the Government Code. The town must release the
remaining information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/

*We note the requestor has aright of access to some of the information being released. See Gov’t Code
§§ 552.023(a), .137(b); ORD 481 at 4. Thus, if the town receives another request for the same information
from a different requestor, the town must again seek a decision from this office. '
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orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely, =

Deborah Southerland
Attorney
Open Records Division -

DS/gw
Ref: ID#762076
Enc. Submitted documents

c: Requestor
(w/o enclosures)



