
April 25, 2019 

Ms. Ann-Marie Sheely 
Assistant County Attorney 
Travis County 
P.O. Box 1748 
Austin, Texas 78767 

Dear Ms. Sheely: 

KEN P~-XTON 
ATJ'()R:-s;FY GENERAL 01' TEXAS 

OR2019-11014 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 762180 (Ref. No. 669053-1 332). 

The Travis County District Attorney's Office (the "district attorney's office") received a 
request for specified information pertaining to a specified case. You state the district 
attorney's office has released or will release some information to the requestor. You claim 
some of the submitted information is excepted from disclosure under sections 552.101, 
552.108, and 552.1085 of the Government Code. You also state release of the submitted 
information may implicate the proprietary interests of AT&T. Accordingly, you state, and 
provide documentation showing, you notified AT&T of the request for information and of 
the right to submit arguments to this office as to why the submitted information should not 
be released. See Gov't Code § 552.305( d); see also Open Records Decision No. 542 (1990) 
(statutory predecessor to section 552.305 permits governmental body to rely on interested 
third party to raise and explain applicability of exception in the Act in certain circumstances). 
We have considered the exceptions you claim and reviewed the submitted representative 
sample of information. 1 

1We assume the "representative sample" ofrecords submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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Initially, we note an interested third party is allowed ten business days after the date of its 
receipt of the governmental body's notice under section 552.305(d) to submit its reasons, if 
any, as to why information relating to that party should be withheld from public disclosure. 
See Gov't Code § 552.305( d)(2)(B). As of the date of this letter, we have not received 
comments from AT&T explaining why the submitted information should not be released. 
Therefore, we have no basis to conclude AT&T has a protected proprietary interest in the 
submitted information. See id § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) 
(to prevent disclosure of commercial or financial information, party must show by specific 
factual evidence, not conclusory or generalized allegations, that release of requested 
information would cause that party substantial competitive harm), 552 at 5 (1990) (party 
must establishprimafacie case that information is trade secret), 542 at 3. Accordingly, the 
district attorney's office may not withhold the submitted information on the basis of any 
proprietary interest AT&T may have in the information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses section 11 of article 49.25 of the Code of 
Criminal Procedure, which provides as follows: 

The medical examiner shall keep full and complete records properly indexed, 
giving the name if known of every person whose death is investigated, the 
place where the body was found, the date, the cause and manner of death, and 
shall issue a death certificate .... The records may not be withheld, subject 
to a discretionary exception under [ the Act], except that a photograph or x-ray . 
of a body taken during an autopsy is excepted from required public disclosure 
in accordance with [the Act], but is subject to disclosure: 

( 1) under a subpoena or authority of other law; or 

(2) if the photograph or x-ray is of the body of a person who died 
while in the custody of law enforcement. 

Crim. Proc. Code art. 49.25, § 1 l(a). Upon review, we find some of the submitted 
information consists of photographs of a body taken during an autopsy. You do not indicate 
either of the statutory exceptions to confidentiality is applicable in this instance. 
Accordingly, we find the district attorney's office must withhold the autopsy photographs 
that consist of photographs of a body taken during an autopsy, a representative sample of 
which you have indicated, under section 552.101 of the Government Code in conjunction 
with section 11 of article 49 .25 of the Code of Criminal Procedure. 

Section 552.101 also encompasses the doctrine of common-law privacy. Indus. Found v. 
Tex. Indus. Accident Bd, 540 S.W.2d 668,685 (Tex. 1976). Under the common-law right 
of privacy, an individual has a right to be free from the publicizing of private affairs in which 
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the public has no legitimate concern. Id. at 682. Because "the right of privacy is purely 
personal[,]" that right "terminates upon the death of the person whose privacy is invaded[.]" 
See Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. 
App.-Texarkana 1979, writ refd n.r.e.); see also Attorney General Opinions JM-229 
(1984); H-917 (1976); Open Records Decision No. 272 (1981) ("the right of privacy is 
personal and lapses upon death"). The type of- information considered intimate or 
embarrassing by the Texas Supreme Court in Industrial Foundation included information 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at 683. Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision No. 
455 (1987). Upon review, we find you failed to demonstrate any portion of the information 
at issue is highly intimate or embarrassing and of no legitimate public interest. Thus, the 
district attorney's office may not withhold any of the information at issue under section 
552.101 in conjunction with common-law privacy. 

Section 5 52.108(b )(1) of the Government Code excepts from disclosure the internal records 
and notations of law enforcement agencies and prosecutors when their release would 
interfere with law enforcement and crime prevention. Gov't Code§ 552.108(b )(1 ); see also 
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706 
(Tex. 1977)). A governmental body claiming section 552.108(b )(1) must explain how and 
why the release of the requested information would interfere with law enforcement. See 
Gov't Code §§ 552.108(b)(l), .30l(e)(l)(A); s.ee also Ex parte Pruitt, 551 S.W.2d 706. 
Section 552.108(b )(1) is intended to protect "information which, if released, would permit 
private citizens to anticipate weaknesses in a police department, avoid detection,jeopardize 
officer safety, and generally undermine police efforts to effectuate the laws of this State." 
See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.-Austin 2002, no pet.). 
This office has concluded section 552.108(b )(1) excepts from public disclosure information 
relating to the security or operation of a law enforcement agency. See, e.g., Open Records 
Decision No. 252 (1980) (section 552.108 of the Government Code is designed to protect 
investigative techniques and procedures used in law enforcement). Section 552.108(b )(1) 
is not applicable, however, to generally known policies and procedures. See, e.g., Open 
Records Decision Nos. 531 at 2-3 (Penal Code provisions, common law rules, and 
constitutional limitations.on use of force not protected), 252 at 3 (governmental body failed 
to indicate why investigative procedures and techniques requested were any different from 
those commonly known). 

You state portions of the remaining information, if released, would interfere with law 
enforcement or prosecution of crime. You argue the information at issue reveals certain 
tactics and procedures used by officers that, if released, would put a potential suspect on 
notice of how and when an officer would respond. Based on these representations and our 
review, we agree the release of some of the information at issue, which we have marked, 
would interfere with law enforcement. Accordingly, the district attorney's office may 
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withhold the information we marked under section 552.108(b )(1) of the Government Code. 
However, we find you have not demonstrated release of any of the remaining information at 
issue would interfere with law enforcement or crime prevention. Accordingly, the district 
attorney's office may not withhold any of the remaining information at issue under 
section 552.108(b)(l) of the Government Code. 

Section 552.108 of the Government Code also provides in part: 

(a) Information held by a law enforcement agency or prosecutor that deals· 
with the detection, investigation, or prosecution of crime is excepted from 
[required public disclosure] if: 

( 4) it is information that: 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

(B) reflects the mental impressions or legal reasoning of an 
attorney representing the state. 

Gov't Code § 552.108(a)(4). A governmental body must explain how and why section 
552.108 is applicable to the information at issue. See id §§ 552.108, .301(e)(l)(A); see also 
Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You assert some of the remaining information, 
which you have indicated, consists of internal notations or records prepared by and the 
mental impressions or legal reasoning of attorneys representing the state. Based on your 
representations and our review, we agree subsection 552.108(a)( 4) of the Government Code 
is applicable to the information at issue. Accordingly, the district attorney's office may 
withhold the information it indicated under subsection 552.108(a)(4) of the Government 
Code.2 

Section 552.1085 of the Government Code provides, in pertinent part: 

( c) A sensitive crime scene image in the custody of a governmental body is 
confidential and excepted from the requirements of Section 552.021 and a 
governmental body may not permit a person to view or copy the image except 
as provided by this section. This section applies to any sensitive crime scene 
image regardless of the date that the image was taken or recorded. 

2 As our ruling is dispositive, we need not address the district attorney's office's remaining argument 
against disclosure of this information. 
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Gov't Code§ 552.1085(c). For purposes of section 552.1085, "sensitive crime scene image" 
means "a photograph or video recording taken at a crime scene, contained in or part of a 
closed criminal case, that depicts a deceased person in a state of dismemberment, 
decapitation, or similar mutilation or that depicts the deceased person's genitalia." See id. 
§ 552.1085(a)(6). You state the some of the remaining information consists of photographs 
of sensitive crime scene images. Further, it does not appear any of the exceptions in section 
552.1085 apply in this instance. Based on these representations and our review, we agree the 
photographs at issue consist of sensitive crime scene images for the purposes of section 
552.1085. Therefore, the district attorney's office must withhold the photographs it indicated 
under section 552.1085(c) of the Government Code. 

In summary, the district attorney's office must withhold the autopsy photographs that consist 
of photographs of a body taken during an autopsy, a representative sample of which it has 
indicated under section 552.101 of the Government Code in conjunction with section 11 of 
article 49 .25 of the Code of Criminal Procedure. The district attorney's office may withhold 
the information we marked under section 552.108(b)(l) of the Government Code. The 
district attorney's office may withhold the information you indicated under subsection 
552.108(a)(4) of the Government Code. The district attorney's office must withhold the 
photographs you indicated under section 552.1085( c) of the Government Code. The district 
attorney's office must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

()Wt (!L.__ 
Lecelle Clarke 
Attorney 
Open Records Division 

LC/gw 
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Ref: ID# 762180 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

c: Third Party 
(w/o enclosures) 


