KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 11,2019

Ms. Kristi Godden

Counsel for the Valley View Independent School District
O’Hanlon, McCollom & Demerath

808 West Avenue

Austin, Texas 78701

OR2019-09751

Dear Ms. Godden:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 758911 (ORR# VVISD-19-001).

The Valley View Independent School District (the “district”), which you represent, received
a request for all Family and Medical Leave Act (“FMLA”) documents filed during the
requestor’s tenure at the district. The district claims the submitted information is excepted
from disclosure under section 552.103 of the Government Code. We have considered the
exception the district claims and reviewed the submitted information. We have also received
and considered comments from an attorney for the requestor. See Gov’t Code § 552.304
(interested party may submit comments stating why information should or should not be
released).

Initially, we must address the district’s obligations under section 552.301 of the Government
Code, which prescribes the procedures a governmental body must follow in asking this office
to decide whether requested information is excepted from public disclosure. See Gov’t Code
§ 552.301. Pursuant to section 552.301(e), a governmental body must submit to this office
within fifteen business days of receiving an open records request (1) written comments
stating the reasons why the stated exceptions apply that would allow the information to be
withheld, (2) a copy of the written request for information, (3) a signed statement or
sufficient evidence showing the date the governmental body received the written request, and
(4) a copy of the specific information requested or representative samples, labeled to indicate
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which exceptions apply to which parts of the documents. See id. § 552.301(¢). The district
received the request for information on January 22, 2019. The district does not inform us it
was closed for any business days between January 22, 2019, and February 12, 2019.
Accordingly, the district was required to provide the information required by
section 552.301(e) by February 12, 2019. The district timely submitted some of the
information at issue on February 12, 2019. See id. § 552.308(a)(1) (describing rules for
calculating submission dates of documents sent via first class United States mail, common
or contract carrier, or interagency mail). Thus, as the district complied with section 552.301
of'the Government Code with respect to the timely-submitted information, we will consider
the district’s argument under section 552.103 of the Government Code for that information.
We note the district contends the information submitted on February 12, 2019, consists of
arepresentative sample. However, we find that information is not representative of all of the
types of information at issue. The district submitted additional types of information on
February 13, 2019. Accordingly, we conclude the district failed to comply with the
procedural requirements mandated by section 552.301 of the Government Code with respect
to the information submitted on February 13, 2019.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to

comply with the procedural requirements of section 552.301 results in the legal presumption

that the requested information is public and must be released unless there is a compelling

reason to withhold the information from disclosure. See id. § 552.302; Simmons v.

Kuzmich, 166 S.W.3d 342 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of
Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ). Because sections 552.101

and 552.136 of the Government Code can provide compelling reasons to overcome the

presumption of openness, we will address the applicability of these exceptions to the

submitted information.! However, we find the district has failed to establish a compelling -
reason to address its claimed exception.

Next, we note the information that was submitted timely consists of court-filed documents.
Section 552.022(a)(17) of the Government Code provides for required public disclosure of
“information that is also contained in a public court record],]” unless the information is
expressly made confidential under the Act or other law. Gov’t Code § 552.022(a)(17). The
district seeks to withhold the information at issue under section 552.103 of the Government
Code. However, this section is a discretionary exception to disclosure that protects a
governmental body’s interests and does not make information confidential under the Act.
See id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-
76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive Gov’t Code
§ 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary

'The Office of the Attorney General will raise mandatory exceptions on behalf of a governmentalbody, -
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987). ’ .
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exceptions generally). Therefore, the district may not withhold the submitted court-filed
documents, under section 552.103 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the FMLA. See 29 U.S.C. §§ 2601 et seq.
Section 825.500 of chapter V of title 29 of the Code of Federal Regulations identifies the
record-keeping requirements for employers that are subject to the FMLA. Subsection (g) of
section 825.500 states:

Records and documents relating to medical certifications, recertifications or
medical histories of employees or employees’ family members, created for
purposes of FMLA, shall be maintained as confidential medical records in
separate files/records from the usual personnel files. . . . If the [Americans
with Disabilities Act (the “ADA™)], as amended, is also applicable, such
records shall be maintained in conformance with ADA confidentiality
requirements . . . , except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;

(2) Firstaid and safety personnel may be informed (when appropriate)
if the employee’s physical or medical condition might require
emergency treatment; and

(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 C.F.R. § 825.500(g). Some of the submitted information, which we have marked,
consists of documents subject to the FMLA. Upon review, we find the marked information
is confidential under section 825.500 of'title 29 of the Code of Federal Regulations. Further,
the district does not indicate any of the release provisions of the FMLA apply to this
information. Accordingly, the district must withhold the marked information under section
552.101 of the Government Code in conjunction with the FMLA.

Section 552.136 of the Government Code provides, “Notwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b); see id. § 552.136(a) (defining “access device”). This office has determined
insurance policy numbers are access device numbers for purposes of section 552.136.



Ms. Kristi Godden - Page 4 -

Accordingly, the district must withhold the partial credit card number we have marked under
section 552.136 of the Government Code.

In summary, the district must withhold the information we marked under section 552.101 of
the Government Code in conjunction with the FMLA. The district must withhold the partial
credit card number we marked under section 552.136 of the Government Code. The district
must release the remaining information to this requestor.’ ‘

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Claire V. Morris Sloan
Assistant Attorney General
Open Records Division
CVMS/eb

Ref: ID# 758911

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note the requestor has a right of access to some of the information being released. See Gov’t Code
§ 552.023(a) (governmental body may not deny access to person to whom information relates or person’s agent
on ground that information is considered confidential by privacy principles); Open Records Decision No. 481
at 4 (1987) (privacy theories not implicated when individuals request information concerning themselves).
Thus, if the district receives another request for the same information from a different requestor, the district
must again seek a decision from this office.



