
April 1, 2019 

Mr. Sharbel Sfeir 
Assistant General Counsel 
Office of General Counsel 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Texas Department of Criminal Justice 
P.O. Box 4004 
Huntsville, Texas 77342-4004 

Dear Mr. Sfeir: 

OR2019-08775 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 757023 (OGC# PP087). 

The Texas Department of Criminal Justice (the "department") received a request for 
information pertaining to violations of a specified policy and information pertaining to the 
requestor' s employment file. You claim some of the submitted information is excepted from 
disclosure under sections 552.101, 552.107, 552.108, 552.117, and 552.136 of the 
Government Code. You also state release of the submitted information may implicate the 
proprietary interests of Alliance Work Partners and Workers Assistance Program. 
Accordingly, you state, and provide documentation showing, you notified the third parties 
of the request for information and of their right to submit arguments to this office as to why 
the submitted information should not be released. See Gov't Code§ 552.305(d); see also 
Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain applicability of 
exception in the Act in certain circumstances). We have considered the exceptions you claim 
and reviewed the submitted representative sample of information. 1 

Initially, we note an interested third party is allowed ten business days after the date of its 
receipt of the governmental body's notice under section 552.305(d) to submit its reasons, if 

1We assume the "representative sample" ofrecords submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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any, as to why information relating to that party should be withheld from public disclosure. 
See Gov't Code § 552.305( d)(2)(B). As of the date of this letter, we have not received 
comments from either third party explaining why the submitted information should not be 
released. Therefore, we have no basis to conclude either third party has a protected 
proprietary interest in the submitted information. See id. § 552.11 O; Open Records Decision 
Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial information, party 
must show by specific factual evidence, not conclusory or generalized allegations, that 
release ofrequested information would cause that party substantial competitive harm), 552 
at 5 (1990) (party must establishprimafacie case that information is trade secret), 542 at 3. 
Accordingly, the department may not withhold the submitted information on the basis of any 
proprietary interest either third party may have in the information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses information protected by other statutes, such 
as section 6103( a) of title 26 of the United States Code, which renders tax return information 
confidential. See Attorney General Opinion H-1274 (1978) (tax returns); Open Records 
Decision Nos. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms). Section 6103(b) defines 
the term "return information" as "a taxpayer's identity, the nature, source, or amount of his 
income, payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax 
liability, tax withheld, deficiencies, overassessments, or tax payments ... or any other data, 
received by, recorded by, prepared by, furnished to, or collected by the Secretary [ of the 
Internal Revenue Service] with respect to a return or with respect to the detennination of the 
existence, or possible existence, ofliability ... for any tax, penalty, interest, fine, forfeiture, 
or other imposition, or offense[.]" See 26 U.S.C.§ 6103(b)(2)(A). Federal courts have 
construed the term "return information" expansively to include any information gathered by 
the Internal Revenue Service regarding a taxpayer's liability under title 26 of the United 
States Code. SeeMallasv. Kolak, 721 F. Supp. 748, 754(M.D.N.C.1989),ajf'dinpart, 993 
F .2d 1111 ( 4th Cir. 1993 ). Upon review, we find you have not demonstrated any portion of 
the submitted information constitutes tax return information for purposes of section 6103( a) 
of title 26 of the United States Code, and no portion of the ~ubmitted infonnation may be 
withheld under section 552.101 on that basis. 

Section 552.101 of the Government Code also encompasses information that other statutes 
make confidential. Section 290dd-2 of title 42 of the United States Code provides in part: 

(a) Requirement. Records of the identity, diagnosis, prognosis, or treatment 
of any patient which are maintained in connection with the performance of 
any program or activity relating to substance abuse education, prevention, 
training, treatment, rehabilitation, or research, which is conducted, regulated, 
or directly or indirectly assisted by any department or agency of the United 
States shall, except as provided in subsection ( e) of this section, be 
confidential and be disclosed only for the purposes and under the 
circumstances expressly authorized under subsection (b) of this section. 
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42 U.S.C. § 290dd-2(a); see 42 C.F.R. §§ 2.1 (records of identity, diagnosis, prognosis, or 
treatment of any patient which are maintained in connection with performance of drug abuse 
prevention function conducted, regulated, or directly or indirectly assisted by any department 
or agency of United States are generally confidential), 2.12(b) (discussing when an alcohol 
abuse or drug program is considered to be federally assisted). Section 290dd-2 makes 
confidential the records of substance abuse patients that are created and maintained as paii 
of their participation and treatment in a federally assisted substance abuse program. See 42 
U.S.C. § 290dd-2(a). You contend the information you marked is confidential under section 
290dd-2 of title 42 of the United States Code. You inform us the department operates a 
federally funded substance abuse treatment program. Based on your representations and our 
review, we find the information at issue consists of records of the identity, diagnosis, 
prognosis, or treatment of a patient maintained in connection with the performance of a 
program or activity relating to substance abuse education, prevention, training, treatment, 
rehabilitation, or research. Accordingly, the department must withhold the substance abuse 
information you marked under section 552.101 of the Government Code in conjunction with 
section 290dd-2 of title 42 of the United States Code.2 

Section 552.101 of the Government Code also encompasses information protected by section 
261.201 of the Family Code, which provides, in part, as follows: 

(a) [T]he following information is confidential, is not subject to public 
release under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
rules adopted by an investigating agency: 

( 1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code§ 261.201(a). Upon review, a portion of the remaining information relates to an 
investigation of alleged or suspected child abuse or neglect. See id §§ l 01.003(a) (defining 
"child" for purposes of this section as person under 18 years of age who is not and has not 
been married or who has not had the disabilities _of minority removed for general purposes), 
261.001(1), ( 4) (defining "abuse" and "neglect" for purposes of chapter 261 of the Family 
Code). Accordingly, we find this information is subject to section 261.201 of the Family 
Code. Thus, we conclude the department must withhold the information we marked under 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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section 552.101 of the Government Code in conjunction with section 261.201 of the Family 
Code.3 See Open Records Decision No. 440 at 2 (1986) (predecessor statute). 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd, 540 S.W.2d 668, 
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of 
this test must be satisfied. Id at 681-82. Types of information considered intimate and 
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id at 
683. This office has found personal financial information not relating to a financial 
transaction between an individual and a governmental body is generally highly intimate or 
embarrassing. See Open Records Decision Nos. 523 (1989) (common-law privacy protects 
credit reports, financial statements, and other personal financial information), 373 (1983) 
( sources of income not related to financial transaction between individual and governmental 
body protected under common-law privacy). Upon review, we find the info1mation we 
marked satisfies the standard articulated by the Texas Supreme Court in Industrial 
Foundation. Therefore, the department must withhold the information we marked under 
section 552.101 of the Government Code in conjunction with common-law privacy.4 

Section 552.101 of the Government Code also encompasses information protected by other 
statutes, such as chapter 411 of the Government Code, which makes confidential criminal 
history record information ("CHRI") generated by the National Crime Information Center 
or by the Texas Crime Information Center. See Gov't Code§ 41 l.083(a). Title 28, paii 20 
of the Code of Federal Regulations governs the release of CHRI that states obtain from the 
federal government or other states. Open Records Decision No. 565 (1990). The federal 
regulations allow each state to follow its individual laws with respect to the CHRI it 
generates. See id. Section 411.083 of the Government Code deems confidential CHRI that 
the Department of Public Safety ("DPS") maintains, except that DPS may disseminate this 
information as provided in chapter 411, subchapter F, or subchapter E-1 of the Government 
Code. See Gov't Code§ 41 l.083(a). Sections 41 l.083(b)(l) and 41 l.089(a) authorize a 
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release 
CHRI except to ap.other criminal justice agency for a criminal justice purpose. Id. 
§ 411.089(b )(1 ). Other entities specified in chapter 411 of the Government Code are entitled 
to obtain CHRI from DPS or another criminal justice agency; however, those entities may 
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127. 
Thus, any CHRI obtained from DPS or any other criminal justice agency must be withheld 
under section 552.101 in conjunction with chapter 411, subchapter F, of the Government 
Code. We note section 411.083 does not apply to active warrant information or other 
information relating to one's current involvement with the criminal justice system. See id. 
§ 41 1. 081 (b) (police department allowed to disclose information pertaining to person's 

3 As our ruling is dispositive, we need not address your argument against disclosure of this information. 

4As our ruling is dispositive, we need not address your argument against disclosure of this infonnation. 
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current involvement in the criminal justice system). Upon review, we find you have not 
demonstrated the information you marked consists of CHRI for purposes of chapter 411 of 
the Government Code, and the department may not withhold the information you marked 
under section 552.101 of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses information made confidential 
by other statutes, such as chapter 611 of the Health and Safety Code. Section 611.002 
pertains to mental health records and provides, in pertinent part, 

(a) Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 

Health & Safety Code § 61 l.002(a)-(b); see id. § 611.001 (defining "patient" and 
"professional"). Section 611.001 defines a "professional" as (I) a person authorized to 
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate or treat 
mental or emotional conditions or disorders, or (3) a person the patient reasonably believes 
is authorized, licensed, or certified. See id.§ 611.001(2). Sections 611.004 and 611.0045 
provide for access to mental health records only by certain individuals. See id. § § 611.004, 
.0045; see also ORD 565. Upon review, we find no portion of the remaining information 
consists of a mental health record for purposes of chapter 611 of the Health and Safety Code. 
Accordingly, the department may not withhold any portion of the remaining information 
under section 552.101 of the Government Code on that basis. 

Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. See Gov't Code § 552.107(1 ). When asserting the attorney-client 
privilege, a governmental body has the burden of providing the necessary facts to 
demonstrate the elements of the privilege in order to withhold the information at issue. Open 
Records Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that 
the information constitutes or documents a communication. Id. at 7. Second, the 
communication must have been made "to facilitate the rendition of professional legal 
services" to the client governmental body. TEX. R. Evm. 503(b)(l). The privilege does not 
apply when an attorney or representative is involved in some capacity other than that of 
providing or facilitating professional legal services to the client governmental body. In re 
Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.-Texarkana 1999, orig. 
proceeding) (attorney-client privilege does not apply if attorney acting in a capacity other 
than that of attorney). Governmental attorneys often act in capacities other than that of 
professional legal counsel, such as administrators, investigators, or managers. Thus, the 
mere fact that a communication involves an attorney for the government does not 
demonstrate this element. Third, the privilege applies only to communications between or 
among clients, client representatives, lawyers, and lawyer representatives. TEX. R. Evm. 
503(b )(I). Thus, a governmental body must inform this office of the identities and capacities 
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of the individuals to whom each communication at issue has been made. Lastly, the attorney­
client privilege applies only to a cor1:fidential communication, id. 503(b )( 1 ), meaning it was 
"not intended to be disclosed to third persons other than those: (A) to whom disclosure is 
made to further the rendition of professional legal services to the client; or (B) reasonably 
necessary to transmit the communication." Id 503(a)(5). Whether a communication meets 
this definition depends on the intent of the parties involved at the time the information was 
communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, orig. 
proceedi,ng). Moreover, because the client may elect to waive the privilege at any time, a 
governmental body must explain that the confidentiality of a communication has been 
maintained. Section 5 52.107 ( 1) generally excepts an entire communication that is 
demonstrated to be protected by the attorney-client privilege unless otherwise waived by the 
governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein). 

You state the information you marked consists of communications involving attorneys for 
the department and department employees. You state these communications were made in 
furtherance of the rendition of professional legal services to the department. You state these 
communications were intended to be, and have remained, confidential. Based on your 
representations and our review, we find you have demonstrated the applicability of the 
attorney-client privilege to the information you marked. Accordingly, the department may 
withhold the information you marked under section 552.107(1) of the Government Code. 

Section 552.108(b )(1) of the Government Code excepts from disclosure the internal records 
and notations of law enforcement agencies and prosecutors when their release would 
interfere with law enforcement and crime prevention. Gov't Code§ 552.108(b )(1 ); see also 
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706 
(Tex. 1977)). A governmental body claiming section 552.108(b )(1) must explain how and 
why the release of the requested information would interfere with law enforcement. See 
Gov't Code §§ 552.108(b)(l), .301(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706. 
Section 552.108(b)(l) is intended to protect "information which, ifreleased, would permit 
private citizens to anticipate weaknesses in a police department, avoid detection,jeopardize 
officer safety, and generally undermine police efforts to effectuate the laws of this State." 
See City of Fort Worth v. Cornyn, 86 S.W.3d 320,327 (Tex. App.-Austin 2002, no pet.). 
This office has concluded section 552.108(b )(1) excepts from public disclosure information 
relating to the security or operation of a law enforcement agency. See, e.g., Open Records 
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with 
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to 
protect investigative techniques and procedures used in law enforcement), 143 (1976) 
( disclosure of specific operations or specialized equipment directly related to investigation 
or detection of crime may be excepted). Section 5 52.108(b )( 1) is not applicable, however, 
to generally known policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code 
provisions, common law rules, and constitutional limitations on use of force not protected), 
252 at 3 (governmental body failed to indicate why investigative procedures and techniques 
requested were any different from those commonly known). 
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You state the information at issue pertains to the movements and locations of department 
correctional officers and inmates. You assert release of this information could compromise 
the safety of officers and offenders. Upon review, we find the release of the information we 
marked would interfere with law enforcement. Therefore, the department may withhold the 
information we marked under section 552.108(b )( 1) of the Government Code. However, we 
find the department failed to demonstrate the applicability of section 5 52.108(b )( 1) to the 
remaining information at issue, and thus, the department may not withhold it on this basis. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy."5 Gov't Code § 552.102(a). The Texas Supreme Court held section 
552.102(a) excepts from disclosure the dates of birth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). Accordingly, the department must 
withhold the employees' dates of birth we marked under section 552.102(a) of the 
Government Code. 6 

Section 552.117(a)(3) of the Government Code excepts from public disclosure the home 
address and telephone number, social security number, emergency contact information, and 
family member information of cmTent or former employees of the department or any division 
of the department, regardless of whether the current or former employee complies with 
section 552.1175 of the Government Code. Gov't Code§ 552.117(a)(3). We note a post 
office box number is not a "home address" for purposes of section 552.117(a). See Open 
Records Decision No. 622 at 4 (1994) (legislative history makes clear that purpose of Gov't 
Code § 552.117 is to protect public employees from being harassed at home). We find some 
of the information the department marked does not consist information protected by section 
552.117(a)(3). This information, which we marked for release, may not be withheld on that 
basis. Accordingly, with the exception of the information we marked for release, the 
department must withhold the information you marked and the additional information we 
marked under section 552.l l 7(a)(3) of the Government Code. 

Section 552.136 of the Government Code provides, "[ n ]otwithstanding any other provision 
of [ the Act], a credit card, debit card, charge card, or access device number that is collect~d, 
assembled, or maintained by or for a governmental body is confidential." Gov't Code 
§ 552.136(b); see id. § 552.136(a) (defining "access device"). You state the submitted 
employee identification numbers are access device numbers for purposes of section 552.13 6. 
Accordingly, the department must withhold the employee identification numbers under 
section 552.136 of the Government Code. 

5The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 

6 As our ruling is dispositive, we need not address your argument against disclosure of this information. 



Mr. Sharbel Sfeir - Page 8 

In summary, the department must withhold the substance abuse information you marked 
under section 552.101 of the Government Code in conjunction with section 290dd-2 of title 
42 of the United States Code. The department must withhold the information we marked 
under section 552.101 of the Government Code in conjunction with section 261.201 of the 
Family Code. The department must withhold the infmmation we marked under section 
552.101 of the Government Code in conjunction with common-law privacy. The department 
may withhold the information you marked under section 552.107(1) of the Government 
Code. The department may withhold the information we marked under section 
552.108(b)(l) of the Government Code. The department must withhold the employees' 
dates of birth we marked under section 552.102(a) of the Government Code. With the 
exception of the information we marked for release, the department must withhold the 
information you marked and the additional information we marked under section 
552.117(a)(3) of the Government Code. The department must withhold the employee 
identification numbers under section 552.136 of the Government Code. The department 
must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://wvvw.texasattornevgeneraL.gov/open/ 
orl _ruling_ info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public info1mation under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Meagan J. Conway 
Assistant Attorney General 
Open Records Division 

MC/jxd 

Ref: ID# 757023 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


