ATTORNLEY GENERAL OF TEXAS

March 20, 2019

Mr. George R. Meurer
Counsel for Laredo College
Kazen, Meurer & Pérez, L.L.P.
211 Calle Del Norte, Suite 100
Laredo, Texas 78041

OR2019-07803

Dear Mr. Meurer:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 755343.

Laredo College (the “college”), which you represent, received a request for access to a
specified account and work completed by the requestor for that account. You .claim the
submitted information is excepted from disclosure under sections 552.104,552.110, 552.114,
and 552.122 of the Government Code.! You also state release of the submitted information
may implicate the proprietary interests of CANVAS Instructure, Inc. Accordingly, you state
you notified this third party of the request for information and of its right to submit
arguments to this office as to why the submitted information should not be released. See
Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception in the Act in certain circumstances). We have
considered your claimed exceptions and reviewed the submitted representative sample of

'We note although you also raise section 552.026 of the Government Code as an exception to
disclosure, this section is not an exception to public disclosure under the Act. Rather, section 552.026 provides
the Act does not require the release of information contained in education records except in conformity with
the Family Educational Rights and Privacy Act of 1974. Gov’t Code § 552.026.
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information._2 We have also received and considered comments submitted by the requestor.
See Gov’t Code § 552.304 (providing that interested party may submit written comments
regarding why information should or should not be released).

Initially, we note some of the information you have submitted, which we have marked, is not
responsive to the request because it does not pertain to the specified account or work
completed by the requestor for that account. This ruling does not address the public
availability of any information that is not responsive to the request, and the college is not
required to release such information in response to this request.

Next, we note the United States Department of Education Family Policy Compliance Office
has informed this office the Family Educational Rights and Privacy Act (“FERPA”), section
1232g of title 20 of the United States Code, does not permit state and local educational
authorities to disclose to this office, without parental or an adult student’s consent,
unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act.> Consequently, state
and local educational authorities that receive a request for education records from a member
of the public under the Act must not submit education records to this office in unredacted
form, that is, in a form in which “personally identifiable information” is disclosed. See 34
C.F.R. § 99.3 (defining “personally identifiable information”). The college asserts FERPA
applies to portions of the submitted documents. Because our office is prohibited from
reviewing these records to determine whether appropriate redactions under FERPA have
been made, we will not address the applicability of FERPA to any of the submitted records.
See 20 U.S.C. § 1232g(a)(1)(A). Such determinations under FERPA must be made by the
college. Likewise, we do not address the college’s argument under section 552.114 of the
Government Code. See Gov’t Code §§ 552.026 (incorporating FERPA into the Act),
552.114 (excepting from disclosure “student records™); Open Records Decision No. 539
(1990) (determining the same analysis applies under section 552.114 of the Government
Code and FERPA). However, we will consider the college’s remaining arguments against
disclosure of the responsive information..

Section 552.104(a) of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). The
“test under section 552.104 is whether knowing another bidder’s [or competitor’s

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

’A copy of this letter may be found on the Office of the Attorney General’s website at
https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/open-government/20060725-USDOE
-FERPA .pdf.
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Co. v. Paxton , 466 S.W.3d 831 (Tex. 2015). We understand the college has specific
marketplace interests in the information at issue because the college is competing against
other institutions of higher education. In addition, you state release of the submitted
information could be used to harm the college by allowing a competitor to obtain Quality
Matters accreditation by using this information. After review of the information at issue and
consideration of the arguments, we find the college has established the release of the
information at issue would give advantage to a competitor or bidder. Thus, we conclude the
college may withhold the responsive information under section 552.104(a) of the
Government Code.* '

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
Erin Groff %

Assistant Attorney General
Open Records Division

EMG/mo
Refr ID# 755343
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Third Party
(w/o enclosures)

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.



