ATTORNEY GENERAL OF TEXAS

March 20, 2019

Ms. Alicia K. Kreh

Counsel for the Town of Flower Mound
Taylor, Olson, Adkins, Sralla & Elam, L. L. P.
6000 Western Place, Suite 200

Fort Worth, Texas 76107-4654

TOR2019-07728
Dear Ms. Kreh:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 756877.

The Flower Mound Police Department (the “department”), which you represent, received a
request for information pertaining to named individuals. The department claims some of the
submitted information is excepted from disclosure under sections 552.101 and 552.130 of
the Government Code.! We have considered the claimed exceptions and reviewed the
submitted information.

Initially, we note the department seeks to withhold information pertaining to some of the
named individuals under common-law privacy and section 552.130 of the Government Code.
However, the requestor is an authorized representative of the named individuals. Section
552.023(a) of the Government Code provides a governmental body may not deny access to
a person or a person’s representative to whom the information relates on the grounds that the
information is considered confidential under privacy principles. Gov’t Code § 552.023(a).
Section 552.130 of the Government Code protects personal privacy. Thus, the requestor has
a right of the access to the named individuals’ private information pursuant to section

'"We note the submitted information contains a social security number. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. The requestor has
a right, however, to the social security numbers of individuals for whom she is an authorized representative.
See generally Gov’t Code § 552.023(b) (governmental body may not deny access to person to whom
information relates, or that person’s representative, solely on grounds that information is considered confidential
by privacy principles).
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552.023 of the Government Code, and the department may not withhold information
pertaining to them under common-law privacy or section 552.130 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses chapter 411 of the Government Code, which
pertains to criminal history record information (“CHRI”) generated by the National Crime
Information Center or by the Texas Crime Information Center. Title 28, part 20 of the Code
of Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations
allow each state to follow its individual law with respect to CHRI it generates. Id
Section 411.083 of the Government Code makes CHRI the Texas Department of Public
Safety (“DPS”) maintains confidential, except DPS may disseminate this information as
provided in subchapters E-1 and F of chapter 411 of the Government Code. See Gov’t Code
§411.083(a). Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to
obtain CHRI, but a criminal justice agency may not release CHRI except to another criminal
justice agency for a criminal justice purpose. /d. § 411.089(b)(1). Other entities specified
in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter411. See generallyid. §§411.090-.127. Thus, any CHRI generated by the federal
government or another state may not be made available to the requestor except in accordance
‘with federal regulations. See ORD 565. However, driving record information is not made
confidential by the confidentiality provisions that govern CHRI. See Gov’t Code
§ 411.082(2)(B) (definition of CHRI does not include driving record information). In
addition, section 411.083 does not apply to active warrant information or other information
relating to one’s current involvement with the criminal justice system. See id. § 411.081(b)
(police department allowed to disclose information pertaining to person’s current
involvement in the criminal justice system). Upon review, we find some of the submitted
information consists of CHRI that is generally confidential under section 411.083. However,
the remaining information does not contain CHRI for purposes of chapter 411. Accordingly,
the remaining information is not confidential under chapter 411, and the department may not
withhold it under section 552.101 of the Government Code on that ground.

Nevertheless, we note the requestor states she is conducting a court-ordered child custody
evaluation involving the named individuals. Section411.1285(a-1) of the Government Code
provides the following:

(a-1) [A] domestic relations office created under Chapter 203, Family Code,
or a child custody evaluator appointed under Chapter 107, Family Code, is
entitled to obtain from the [Texas Department of Public Safety (“DPS”)]
criminal history record information [(“CHRI™)] that relates to a person
involved in a child custody evaluation under Chapter 107, Family Code, in
which the domestic relations office or child custody evaluator has been
appointed to conduct the child custody evaluation.



Ms. Alicia K. Kreh - Page 3

Gov’tCode §411.1285(a-1)); see Fam. Code chs. 107 (governing child custody evaluations),
203 (governing administration of domestic relations offices). Additionally, section
411.087(a)(2) of the Government Code reads as follows:

(a) [A] person, agency, department, political subdivision, or other entity that
is authorized by this subchapter or Subchapter E-1 to obtain from the [DPS
CHRI] maintained by [DPS] that relates to another person is authorized to:

(2) obtain from any other criminal justice agency in this state [CHRI]
maintained by that criminal justice agency that relates to that person.

Gov’t Code § 411.087(a)(2). CHRI means “information collected about a person by a
criminal justice agency that consists of identifiable descriptions and notations of arrests,
detentions, indictments, informations, and other formal criminal charges and their
dispositions.” Id. § 411.082(2). Thus, a child custody evaluator appointed under Chapter
107 of the Family Code may only receive CHRI if the information relates to a person
involved in a child custody evaluation under chapter 107 of the Family Code in which the
child custody evaluator has been appointed to conduct the child custody evaluation. See id.
§ 411.1285(a-1)); see also Open Records Decision No. 655 (1997) (discussing limitations
on release of CHRI). As noted in part above, the requestor states she has been appointed by
the Dallas County District Courts to conduct a court-ordered child custody evaluation of the
named individuals pursuant to chapter 107 of the Family Code. Thus, the requestor has a
right of access to the submitted CHRI pursuant to sections 411.087(a)(2) and 411.1285(a-1)
of the Government Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA?”), subtitle B of title 3 of the Occupations Code. See Occ. Code §§ 151.001- 168 202.
Section 159.002 of the MPA provides in relevant part the following:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be d1sclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(¢c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.
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Id. § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 at 3-4 (1988),370 at 2 (1983), 343 at 1 (1982). Upon review, we find the
information that the department has indicated under the MPA constitutes medical records.
Accordingly, the department must withhold the information it has indicated under section
552.101 of the Government Code in conjunction with the MPA. The department must
release the remaining information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
-General, toll free, at (888) 672-6787.

Sincerely,

Ja . Coggeshall
Asspstant Attorney General
Open Records Division
JLC/jxd

Ref: ID# 756877

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*Because the requestor has a special right of access to some of the information being released, the
department must again seek a decision from this office if it receives another request for the same information
from another requestor. :



