ATTORNEY GENERAL OF TEXAS
- March 8, 2019

Ms. Andrea D. Russell

Counsel for the Town of Flower Mound
Taylor Olson Adkins Sralla Elam L.L.P.
6000 Western Place, Suite 200

Fort Worth, Texas 76107

OR2019-06508

Dear Ms. Russell:’

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 753665.

The Flower Mound Police Department (the “department”), which you represent, received a
request for all information involving a named individual. You also state you will redact
information pursuant to sections 552.130(c) and 552.147(b) of the Government Code and
pursuant to Open Records Decision No. 684 (2009).! You claim the requested information
is excepted from disclosure under section 552.101 of the Government Code. We have
considered the exception you claim.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which

. 'Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t
Code § 552.130(c). If a governmental body redacts such information, itmust notify the requestor in accordance
with section 552.130(e). See id § 552.130(d), (e). Section 552.147(b) of the Government Code authorizes a
governmental body to redact a living person’s social security number from public release without the necessity
of requesting a decision from this office. See id. § 552.147(b). Open Records Decision No. 684 serves as a
previous determination to all governmental bodies authorizing them to withhold certain categories of
information, including fingerprints under section 552.101 of the Government Code in conjunction with section
560.003 of the Government Code, without the necessity of requesting an attorney general decision.
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would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id at 681-82. A compilation of an individual’s criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person. Cf U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual’s criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
information). Furthermore, we find a compilation of a private citizen’s criminal history is
generally not of legitimate concern to the public. ’

The present request seeks unspecified law enforcement records pertaining to a named
individual. This request requires the department to compile the named individual’s criminal
history and implicates the privacy of the named individual. Therefore, to the extent the
department maintains law enforcement records listing the named individual as a suspect,
arrestee, or criminal defendant, the department must generally withhold such information
under section 552.101 of the Government Code in conjunction with common-law privacy.

However, the requestor is a representative of Perspecta Inc. (“Perspecta”) and requests the
information as part of a background investigation for a national security employment
position. Perspecta indicates it is under contract to perform investigations on behalf of the
United States Office of Personnel Management (“OPM”). OPM is authorized to perform
background investigations of prospective federal employees to ensure applicants have not
broken the law or engaged in other conduct making them ineligible for federal employment.
See Mittleman v. Office of Pers. Mgmit., 76 F.3d 1240, 1243 (D.C. Cir. 1996); see also 5
U.S.C. §§ 3301 (president may prescribe regulations for admission of individuals into civil
service), 1304 (investigations conducted by OPM), 1104 (president may delegate personnel
management functions to OPM); 5 C.F.R. pts. 731,732, 736 (authorizing OPM to investigate
applicants for federal employment). OPM is subject to Executive Order Number 10,450,
which provides “[t]he appointment of each civilian officer or employee in any department
or agency of the Government shall be made subject to investigation.” Exec. Order No.
10,450, § 3, 18 Fed. Reg. 2489 (Apr. 27, 1953), reprinted as amended in 5 U.S.C. § 7311
(2000). While the scope of the investigation depends on the relation of the employment to
national security, “in no event shall the investigation include less than a national agency
check (including a check for the fingerprint files of the Federal Bureau of Investigation), and
written inquiries to appropriate local law enforcement agencies.” Id. OPM has a right to the
criminal history record information (“CHRI”) of state and local criminal justice agencies
when it receives the consent of the individual being investigated for release of such
information. See 5 U.S.C. § 9101(b)(1), (c). CHRI is defined as “information collected by
criminal justice agencies on individuals consisting of identifiable descriptions and notations
of arrests, detentions, indictments, informations, or other formal criminal charges, and any
disposition arising therefrom, sentencing, correction supervision and release[,]” but does not
include “identification information such as fingerprint records to the extent that such
information does not indicate involvement in the criminal justice system” or “records of a
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State or locality sealed pursuant to law from access by State and local criminal justice
agencies of that State or locality[.]” Id. § 9101(a)(2).

The requestor indicates she is conducting a background investigation for a national security
or public trust position and has submitted written consent from the individual under
investigation for the release of the submitted information. Therefore, the requestor has a
right of access to any CHRI pertaining to the named individual. Federal law provides OPM’s
right of access to CHRI preempts state confidentiality provisions. Id. § 9101(b)(4) (section
9101 “shall apply notwithstanding any other provision of law . . . of any State”); see also
Englishv. Gen. Elec. Co.,496 U.S. 72,79 (1990) (state law is preempted to extent it actually
conflicts with federal law); Louisiana Pub. Serv. Comm’nv. FCC, 476 U.S. 355, 369 (1986).
(federal agency acting within scope of its congressionally delegated authority may preempt
state regulation). Accordingly, the department must release any CHRI pertaining to the
named individual to the requestor. The department must withhold any remaining information
under section 552.101 of the Government Code in conjunction with common-law privacy.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

ok

Tim Neal

Assistant Attorney General
Open Records Division
TN/mo

Ref: ID# 753665

Enc. Submitted documents

c: Requestor
(w/o enclosures)



