
KEN PAXTON 
ATTORNEY GENERAi. OF TEXAS 

February 26, 2019 

Ms. Alicia K. Kreh and Ms. Stacie S. White 
Counsel for the Town of Flower Mound 
Taylor Olson Adkins Sralla Elam 
6000 Western Place, Suite 200 
Fort Worth, Texas 76107 

Dear Ms. Kreh and Ms. White: 

OR2019-05341 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 751791 (Ref. Nos. 904-18, 912-18, 925-18). 

The Town of Flower Mound ( the "town"), which you represent, received three requests from 
different requestors for information pertaining to a specified incident. You state you will 
redact social security numbers under section 552.147(b) of the Government Code and 
information pursuant to Open Records Decision No. 684 (2009). 1 You claim some of the 
submitted information was not properly requested under chapter 1701 of the Occupations 
Code. You also claim the submitted information is excepted from disclosure under sections 
552.101 and 552.108 of the Government Code. We have considered the submitted 
arguments and reviewed the submitted information. 

Initially, we note the third requestor seeks only the probable cause affidavit and narrative of 
the specified incident. Thus, the portions of the submitted documents that do not consist of 

1Section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity ofrequesting a decision from this 
office. See Gov't Code§ 552.147(b). Open Records Decision No. 684 is a previous determination issued by 
this office authorizing all governmental bodies to withhold certain categories of information without the 
necessity ofrequesting an attorney general decision. 
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the probable cause affidavit and narrative are not responsive to the third requester's request, 
and the town is not required to release that information to the third requester. 

Next, we note the submitted information includes town police officers' body worn camera 
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code. 
Chapter 1701 provides the procedures a requester must follow when seeking a body worn 
camera recording. Section 1701.661 ( a) provides: 

A member of the public is required to provide the following information 
when submitting a written request to a law enforcement agency for 
information recorded by a body worn camera: 

(1) the date and approximate time of the recording; 

(2) the specific location where the recording occurred; and 

(3) the name of one or more persons known to be a subject of the 
recording. 

0cc. Code § l 701.66l(a). In this instance, the first and second requesters do not give the 
requisite information under section 1701.661 ( a). As the first and second requesters did not 
properly request the body worn camera recordings at issue pursuant to chapter 1701, our 
ruling does not reach this information and it need not be released.2 However, pursuant to 
section 1701.661 (b ), a "failure to provide all the information required by Subsection ( a) to 
be part of a request for recorded information does not preclude the requester from making 
a future request for the same recorded information." Id. § 1701.661(b). 

Next, we address the town's contention that article 18.0l(b) of the Code of Criminal 
Procedure does not make the submitted search warrants and search warrant affidavits 
maintained by the town expressly public. Article 18.01 of the Code of Criminal Procedure 
provides, in relevant part: 

No search warrant shall issue for any purpose in this state unless sufficient 
facts are first presented to satisfy the issuing magistrate that probable cause 
does in fact exist for its issuance. A sworn affidavit setting forth substantial 
facts establishing probable cause shall be filed in every instance in which a 
search warrant is requested. Except as provided by [a]rticle 18.011 [of the 
Code of Criminal Procedure], the affidavit becomes public information when 
the search warrant for which the affidavit was presented is executed, and the 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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magistrate's clerk shall make a copy of the affidavit available for public 
inspection in the clerk's office during normal business hours. 

Crim. Proc. Code art. 18.0l(b). We interpret article 18.0l(b) of the Code of Criminal 
Procedure to apply only to magistrate clerks. Accordingly, we find that article 18.0l(b) does 
not make the submitted search warrants and search warrant affidavits maintained by the town 
expressly public. Thus, we will address the arguments of the town under section 552.108 for 
this information, along with the remaining information. 

We note portions of the remaining information are subject to article 2.1396 of the Code of 
Criminal Procedure, which provides, 

A person stopped or arrested on susp1c10n of an offense under 
Section49.04, 49.045, 49.07, or49.08, Penal Code, is entitled to receive from 
a law enforcement agency employing the peace officer who made the stop or 
arrest a copy of any video made by or at the direction of the officer that 
contains footage of: 

(1) the stop; 

(2) the arrest; 

(3) the conduct of the person stopped during any interaction with the 
officer, including during the administration of a field sobriety test; or 

( 4) a procedure in which a specimen of the person's breath or blood 
is taken. 

Id. at art. 2.1396. The remaining information includes video recordings made by or at the 
direction of officers employed by the town's police department that contain footage of the 
first requestor being stopped or arrested on suspicion of an offense under section 49.04 of 
the Penal Code. See Penal Code§ 49.04 (person commits offense if person is intoxicated 
while operating motor vehicle in public place). Thus, the first requestor is entitled to receive 
these portions of the video recordings pursuant to article 2.13 96 of the Code of Criminal 
Procedure. Although you assert the information at issue is excepted from disclosure under 
section 552.101 of the Government Code in conjunction with common-law privacy and 
section 552.108 of the Government Code, a statutory right of access prevails over the 
common-law and the Act's general exceptions to public disclosure. Collins v. Tex Mall, 
L.P., 297 S.W.3d 409, 415 (Tex. App.-Fort Worth 2009, no pet.) (statutory provision 
controls and preempts common law only when statute directly conflicts with common law 
principle); CenterPoint EnergyHoustonElec. LLCv. Harris County Toll Rd. Auth., 436F.3d 
541, 544 (5th Cir. 2006) (common law controls only where there is no conflicting or 
controlling statutory law); see also Open Records Decision Nos. 613 at 4 (1993) ( exceptions 
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in Act cannot impinge on statutory right of access to information), 451 (1986) (specific . 
statutory right of access provisions overcome general exception to disclosure under the Act). 
We note section 552.108 is a general exception under the Act. Accordingly, the first 
requestor' s statutory right of access under article 2; 13 96 prevails, and the town may not 
withhold any portion of the video recordings at issue that depict the stop, the arrest, the 
conduct of the first requestor, or a procedure in which a specimen of the first requestor's 
blood or breath is taken from the first requestor under section 552.101 of the Government 
Code in conjunction with common-law privacy or section 552.108 of the Government Code. 
As you raise no further exceptions against disclosure of the video recordings at issue, the 
town must release any portion of the remaining video recordings that depict the stop, the 
arrest, the conduct of the first requestor, or a procedure in which a specimen of the first 
requestor' s blood or breath is taken to the first requestor pursuant to article 2.13 96 of the 
Code of Criminal Procedure. · 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code§ 552.101. Section 552.101 encompasses information subject to chapter 550 of 
the Transportation Code. Section 550.065 applies only to a written report of an accident 
required under section 550.061, 550.062, or 601.004. Transp. Code § 550.065(a)(l). 
Chapter 550 requires the creation of a written report when the accident resulted in injury to 
or the death of a person or damage to the property of any person to the apparent extent of 
$1,000 or more. Id. §§ 550.061 (operator's accident report), .062 (officer's accident report). 
An accident report is privileged and for the confidential use of the Texas Department of 
Transportation or a local governmental agency of Texas that has use for the information for 
accident prevention purposes. Id. § 550.065(b ). However, a governmental entity shall 
release an accident report in accordance with subsections (c) and (c-1). Id. § 550.065(c), 
( c-1 ). Section 550.065( c) provides a governmental entity shall release an accident report to 
a person or entity listed under this subsection. Id.§ 550.065(c). 

Here, the first and second requestor are persons listed under section 550.065(c). Although 
the town asserts section 552.108 to withhold the information, a statutory right of access 
prevails over the Act's general exceptions to public disclosure. See, e.g., ORDs 613 at 4, 
451. Because section 552.108 is a general exception under the Act, the first and second 
requestors' statutory access under section 5 5 0. 065 ( c) prevails and the town may not withhold 
the information under section 552.108 of the Government Code. Thus, the town must release 
the accident report to the first and second requestors pursuant to section 550.065( c ). 

We note the remaining information contains court-filed documents. Section 552.022(a)(l 7) 
of the Government Code provides for required public disclosure of"information that is also 
contained in a public court record," unless the information is made confidential under the Act 
or other law. Gov't Code § 552.022(a)(l 7). Although the town seeks to withhold this 
information under section 5 52 .108 of the Government Code, this section is a discretionary 
exception and does not make information confidential under the Act. See Open Records 
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Decision Nos. 665 at 2 n.5 (2000) ( discretionary exceptions generally), 663 at 5 (1999) 
(waiver of discretionary exceptions), 177 at 3 (1977) (statutory predecessor to Gov't Code 
§ 552.108 subject to waiver). As such, section 552.108 does not make information 
confidential for the purposes of section 552.022. Accordingly, the town may not withhold 
the court-filed documents, which we have marked, under section 552.108. Further, although 
you assert the information at issue is excepted from disclosure under section 552.10 I of the 
Government Code in conjunction with common-law privacy, we note common-law privacy 
is not applicable to information contained in public records. See Cox Broadcasting Corp. 
v. Cohn, 420 U.S. 469, 496 (1975) (action for invasion of privacy cannot be maintained 
where information is in public domain); Star-Telegram, Inc. v. Walker, 834 S.W.2d 54, 57 
(Tex. 1992) (law cannot recall information once in public domain). As you raise no other 
exceptions to disclosure of the marked court-filed documents, they must be released to the 
first and second requestors pursuant to section 552.022(a)(l 7) of the Government Code. 
However, we will address your arguments against disclosure of the remaining information. 

Section 552.108(a)(l) of the Government Code excepts from disclosure "[i]nforrilation 
held by a law enforcement agency or prosecutor that deals with the detection, investigation, 
or prosecution of crime [if] release of the information would interfere with the 
detection, investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(l ). A 
governmental body claiming section 552.108(a)(l) must explain how and why the release 
of the requested information would interfere with law enforcement. See id. 
§§ 552.108(a)(l), .30l(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You 
state that release of the remaining information will interfere with a pending criminal 
investigation. We note, however, that the information at issue includes a DIC-24 statutory 
warning and a DIC-25 notice of suspension. The town's police department provided copies 
of these forms to the arrestee. You have not explained how releasing this information, which 
has already been seen by the arrestee, would interfere with the detection, investigation, or 
prosecution of crime. See Gov't Code § 552.108(a)(l). Accordingly, the DIC-24 and 
DIC-25 forms may not be withheld under section 552.108. However, based upon your 
representations, we conclude that the release of the remaining information would interfere 
with the detection, investigation, or prosecution of crime. See Houston Chronicle Pub! 'g Co. 
v. City of Houston, 53 I S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975) (court 
delineates law enforcement interests that are present in active cases), writ ref'd n.r.e. per 
curiam, 536 S.W.2d 559 (Tex. 1976). 

However, section 552.108 does not except from disclosure "basic information about an 
arrested person, an arrest, or a crime." Gov't Code§ 552.108(c). Section 552.108(c) refers 
to the basic information held to be public in Houston Chronicle. See 531 S. W .2d at 186-187; 
see also Open Records Decision No. 127 (1976) (summarizing types of information 
considered to be basic information). Accordingly, with the exception of basic information 
and the DIC-24 and DIC-25 forms, the town may withhold the remaining information under 
section 552.108(a)(l) of the Government Code. 
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Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). 
Under the common-law right of privacy, an individual has a right to be free from the 
publicizing of private affairs in which the public has no legitimate concern. Id. at 682. The 
court of appeals has concluded public citizens' dates of birth are protected by common-law 
privacy pursuant to section 552.lOL Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 
WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. denied) (mem. op.). We note 
the firstrequestor has aright of access to his own date of birth. See Gov't Code§ 552.023(a) 
("person or a person's authorized representative has special right of access, beyond right of 
general public, to information held by governmental body that relates to person and that is 
protected from public disclosure by laws intended to protect that person's privacy interests"); 
Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated when individual 
requests information concerning herself). Thus, the town must withhold the date of birth we 
have marked in the DIC-24 and DIC-25 forms from the second requestor under section 
552.101 of the Government Code in conjunction with common-law privacy. 

You state you will redact certain motor vehicle record information under section 552.130( c) 
of the Government Code. 3 Section 552.130 provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted' from public release. See Gov't Code § 552.130. We note, because section 5 52.13 0 
protects privacy interests, the first requestor has a right of access to his own motor vehicle 
record information pursuant to section 552.023 of the Government Code. See id. 
§ 552.023(a); ORD 481 at 4. Thus, the town must withhold the motor vehicle record 
information we have marked in the DIC-24 and DIC-25 forms and the court-filed document 
from the second requestor under section 552.130 of the Government Code. 

In summary, as the first and second requestors did not properly request the body worn camera 
recordings at issue pursuant to chapter 1701 of the Occupations Code, our ruling does not 
reach this information and it need not be released. The town must release any portion of the 
remaining video recordings that depict the stop, the arrest, the conduct of the first requestor, 
or a procedure in which a specimen of the first requestor' s blood or breath is taken to the first 
requestor pursuant to article 2.1396 of the Code of Criminal Procedure. The town must 
release the accident report to the first and second requestors pursuant to section 550.065( c) 
of the Transportation Code. With the exception of the marked court-filed documents, basic 
information, and the DIC-24 and DIC-25 forms, which must be released to the first and 
second requestors, the town may withhold the remaining information under section 
552.108(a)(l) of the Government Code. In releasing the marked court-filed documents and 

3Section 552.130(c) of the Government Code allows a governmental body to redact the information 
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. 
See Gov't Code § 552.130( c ). If a governmental body redacts such information, it must notify the requestor 
in accordance with section 552.130(e). See id. § 552.130(d), (e). 
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the DIC-24 and DIC-25 forms, the town must withhold the marked date of birth under 
section 552.101 of the Government Code in conjunction with common-law privacy and the 
marked motor vehicle record information under section 552.130 of the Government Code 
from the second requestor. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Govermnent 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

l ~,ion~ , ~ I\N)(~::-~ ~;, I ,, _ _/ 
Meredith L. Coffman \ 

\, 

Assistant Attorney General 
Open Records Division 

MLC/mo 

Ref: ID# 751792 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


