
February 25, 2019 

Mr. John C. West 
General Counsel 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Texas Department of Criminal Justice 
4616 Howard Lane, Suite 250 
Austin, Texas 78728 

Dear Mr. West: 

OR2019-05237 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Yourrequest was 
assigned ID# 751581. 

The Texas Department of Criminal Justice's Office of the Inspector General (the 
"department") received a request for the full report pertaining to specified facility. You state 
you will withhold information subject to section 552.117(a)(l) of the Government Code as 
permitted by section 552.024( c) of the Government Code and information subject to section 
552.117(a)(2) of the Government Code in accordance with Open Records Decision No. 670 
(2001). 1 You state you will also redact information pursuant to sections 552.1175 and 
552.147 of the Government Code and pursuant to previous determinations issued by this 

1Section 552.117 of the Government Code excepts from disclosure the home addresses and telephone 
numbers, social security numbers, emergency contact information, and family member information of current 
or former officials or employees of a governmental body. See Gov't Code § 552. l 17(a)(l ). Section 552.024 
of the Government Code authorizes a governmental body to withhold information subject to section 552.117 
without requesting a decision from this office if the employee or official or former employee or official chooses 
not to allow public access to the information. See id§ 552.024( c ). Open Records Decision No. 670 authorizes 
all governmental bodies to withhold the current and former home addresses and telephone numbers, personal 
cellular telephone and pager numbers, social security numbers, and family member information of peace 
officers under section 552.1 l 7(a)(2) of the Government Code without the necessity ofrequesting an attorney 
general decision. ORD 670 at 6. 
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office.2 You claim the submitted information is excepted from disclosure under sections 
552.101, 552.102, 552.108, 552.130, and 552.134 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. 

Initially, we note some of the submitted information consists of a grand jury subpoena and 
information obtained pursuant to a grand jury subpoena. The Act applies only to information 
that is "written, produced, collected, assembled, or maintained under a law or ordinance or 
in connection with the transaction of official business ... by a governmental body[.]" Gov't 
Code § 552.002( a)( 1 ). The judiciary is expressly excluded from the requirements of the Act. 
Id.§ 552.003(1)(B). This office has determined for purposes of the Act, a grand jury is a part 
of the judiciary and therefore not subject to the Act. See Open Records Decision No. 411 
(1984). Further, records kept by a governmental body that is acting as an agent for a grand 
jury are considered records in the constructive possession of the grand jury, and are also not 
subject to the Act. See Open Records Decisions Nos. 513 (1988), 411,398 (1983). The fact 
that information collected or prepared by another person or entity is submitted to the grand 
jury does not necessarily mean such information is in the grand jury's constructive 
possession when the same information also is held in the other person's or entity's own 
capacity. Information held by another person or entity but not produced at the direction of 
the grand jury may well be protected under one of the Act's specific exceptions to disclosure, 
but such information is not excluded from the reach of the Act by the judiciary exclusion. 
See ORD 513. Thus, to the extent the records at issue are in the custody of the department 
solely as an agent for the grand jury, these records are in the grand jury's constructive 
possession and are not subject to the Act. However, to the extent this information is not in 
the custody of the department solely as an agent for the grand jury, we will address the 
department's argument against its disclosure. 

Next, we note the submitted information contains court-filed documents. Section 
552.022(a)(l 7) of the Government Code provides for required public disclosure of 
"information that is also contained in a public court record," unless the information is made 
confidential under the Act or other law. Gov't Code § 552.022(a)(l 7). Although the 
department seeks to withhold this information under section 552.108 of the Government 

2Section 552. l 175(f) of the Government Code authorizes a governmental body to redact information 
under section 552. l l 75(b ), without the necessity of requesting a decision from this office, including the home 
addresses and telephone numbers, emergency contact information, social security number, date of birth, and 
family member information of certain individuals who properly elect to keep this information confidential. See 
Gov't Code § 552. l 175(b ), (f). If a governmental body redacts such information, it must notify the requestor 
in accordance with section 552.1175(h). See id. § 552. l l 75(g), (h). Section 552.147(b) of the Government 
Code authorizes a governmental body to redact a living person's social security number from public release 
without the necessity of requesting a decision from this office. See id. § 5 52.14 7(b ). Open Records Letter No. 
2005-01067 serves as a previous determination permitting the department to withhold the present and former 
home addresses and telephone numbers, social security numbers, and family member information of current 
or former employees of the department, regardless of whether they comply with section 552.1175 of the 
Government Code, under section 552. l l 7(a)(3) of the Government Code without requesting a decision from 
this office. See Open Records Decision No. 673 (2001) (listing elements of second type of previous 
determination under section 552.301(a) of the Government Code). 
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Code, this section is a discretionary exception and does not make information confidential 
under the Act. See Open Records Decision Nos. 665 at 2 n.5 (2000) ( discretionary 
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions), 177 at 3 (1977) 
(statutory predecessor to Gov't Code§ 552.108 subject to waiver). As such, section 552.108 
does not make information confidential for the purposes of section 552.022. Additionally, 
although you seek to withhold this information under section 552.101 of the Government 
Code in conjunction with common-law privacy, we note common-law privacy is not 
applicable to information contained in public records. See Cox Broadcasting Corp. v. 
Cohn, 420 U.S. 469,496 (1975) (action for invasion of privacy cannot be maintained where 
information is in public domain); Star-Telegram, Inc. v. Walker, 834 S.W.2d 54, 57 
(Tex. 1992) (law cannot recall information once in public domain). Accordingly, the 
department may not withhold the court-filed documents, which we marked, under section 
552.108 or under section 552.101 in conjunction with common-law privacy. However, we 
note sections 552.101, 552.102, 552.130, and 552.134 make information confidential under 
the Act. Therefore, we will address the applicability of sections 552.103, 552.130, and 
552.134 to the information subject to section 552.022(a)(l 7). Additionally, we will address 
your arguments against disclosure of the remaining information. 

Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. 
Section 552.101 encompasses section 5 60. 003 of the Government Code, which provides, "[a] 
biometric identifier in the possession of a governmental body is exempt from disclosure 
under [the Act]." Gov't Code§ 560.003; see id.§ 560.001(1) ("biometric identifier" means 
retina or iris scan, fingerprint, voiceprint, or record of hand or face geometry). There is no 
indication the requestor has a right of access to the biometric identifiers under section 
560.002. See id. § 560.002(1)(A) (governmental body may not sell, lease, or otherwise 
disclose individual's biometric identifier to another person unless the individual consents to 
disclosure). Accordingly, the department must withhold the biometric identifiers we marked 
under section 552.101 of the Government Code in conjunction with section 560.003 of the 
Government Code. 

Section 552.108( a)(l) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if: (1) release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Id. § 552.108(a)(l). Generally, a governmental 
body claiming section 5 52.108( a)(l) must explain how and why the release of the requested 
information would interfere with law enforcement. See id. §§ 552.108(a)(l), .30l(e)(l)(A); 
see also Exparte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the remaining information 
relates to an open criminal investigation. Based upon this representation, we conclude the 
release of the remaining information would interfere with the detection, investigation, or 
prosecution of crime. See Houston Chronicle Publishing Co. v. City of Houston, 531 S. W.2d 
1 77 (Tex. Civ. App .-Houston [ 14th Dist.] 197 5) ( court delineates law enforcement interests 
that are p.t;esent in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). 
Thus, section 552.108(a)(l) of the Government Code is applicable to the submitted 
information. 
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However, we note, and you acknowledge, section 552.108 does not except from disclosure 
basic information about an arrested person, an arrest, or a crime. Gov't Code § 552.108( c ). 
Basic information refers to the information held to be public in Houston Chronicle. See 531 
S.W.2d at 186-88; Open Records Decision No. 127 (1976) (summarizing types of 
information considered to be basic information). We note basic information does not include 
dates of birth or motor vehicle record information. See ORD 127 at 3-4. Thus, with the 
exception of the basic information, the department may withhold the remaining information 
under sect,ion 552.108( a)(l) of the Government Code. 

In summary, the department must release the information we marked pursuant to 
552.022(a)(l 7) of the Government Code. The department must withhold the fingerprints we 
marked under section 552.101 of the Government Code in conjunction with 560.003 of the 
Government Code. With the exception of basic information, which must be released, the 
departmerit may withhold the remaining information under section 552.108(a)(l) of the 
Government Code.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmehtal body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, tbll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing !public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 
f 

\ ,r• 

11 ''. '. 

j,' ' . ' 
•; .,l.t .. ~:;, ... /=". .... •·l· ,,) 

I , • 
Ashley Cftchfield 
Assistant 1A..ttorney General 
Open Recbrds Division 

AC/gw 

i 
3 A~ our ruling is dispositive, we do not address your remaining arguments against disclosure, except 

I 

to note basic; information is generally not excepted under section 552.134 of the Government Code. See Gov't 
Code § 552.029(8) (basic information pertaining to alleged crime involving inmate not excepted under section 
552.134). ! 
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Ref: ID# 751581 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


