KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 25, 2019

Mr. Ronny H. Wall

Senior Associate General Counsel
Texas Tech University System
P.O. Box 45031

Lubbock, Texas 79409-5031

OR2019-05224

Dear Mr. Wall:

You ask whether certain information is subject to required public disclosure under the

Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 751513.

Texas Tech University (the “university”) received a request for e-mails to or from a named
e-mail address with specified keywords during a specified time period.! You state the
university redacted student-identifying information pursuant to the Family Educational
Rights and Privacy Act (“FERPA™), section 1232g of title 20 of the United States Code.?

'Y ou state the university sent the requestor estimates of charges pursuant to section 552.2615 of the
Government Code. See Gov’t Code § 552.2615. You inform us the requestor modified his request in response
to the cost estimates. See id. § 552.222(b) (governmental body may communicate with requestor for purposes
of clarifying or narrowing request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010)
(holding that when governmental entity, acting in good faith, requests clarification or narrowing of unclear or
overbroad request for public information, ten-day period to request attorney general ruling is measured from
date request is clarified or narrowed).

*The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office FERPA does not permit state and local educational authorities to disclose to this office,
without parental or student consent, unredacted, personally identifiable information contained in education
records for the purpose of our review in the open records ruling process under the Act. The DOE has
determined FERPA determinations must be made by the educational authority in possession of the education
records. A copy of this letter may be found on the Office of the Attorney General’s website:
https://www.texasattorneygeneral.cov/sites/default/files/files/divisions/open-government/20060725-USDOE
-FERPA.pdf.
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You claim some of the submitted information is excepted from disclosure under sections
552.101, 552.104, 552.111, 552.117, 552.136, and 552.137 of the Government Code.” We
have considered the exceptions you claim and reviewed the submitted representative samples
of information.*

Section 552.104(a) of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). The
“test under section 552.104 is whether knowing another bidder’s [or competitor’s
information] would be an advantage, not whether it would be a decisive advantage.” Boeing
Co. v. Paxton , 466 S.W.3d 831 (Tex. 2015). You assert the university has specific
marketplace interests in Attachment B under section 552.104 because the university
competes for research funding. You state the marketplace for research funding is “highly
competitive” and release of Attachment B would provide the university’s competitors with
an advantage because “they could undercut [the university’s] research costs or develop new
methods using [the university’s] information without the cost of developing it themselves.”
Based on these representations and our review, we find you demonstrated the university has
specific marketplaces interests and release of Attachment B would give advantage to a

competitor or bidder. Accordingly, the university may withhold Attachment B under section
552.104(a) of the Government Code.’

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’t Code § 552.117(a)(1). Section 552.117(a)(1) also applies to the personal
cellular telephone number of a current or former official or employee of a governmental
body, provided the cellular telephone service is not paid by a governmental body. See Open
Records Decision No. 506 at 5-6 (1988). Whether a particular item of information is
protected by section 552.117(a)(1) must be determined at the time of the governmental
body’s receipt of the request for the information. See Open Records Decision No. 530 at 5
(1989). Thus, information may be withheld under section 552.117(a)(1) only on behalf of

"We note the university did not comply with section 552.301 of the Government Code in raising
section 552.136 ofthe Government Code. See Gov’t Code § 552.301(b). Nonetheless, because section 552.136
can provide a compelling reason to overcome the presumption of openness, we will consider its applicability
to the submitted information. See id. §§ 552.007, .302, .352.

*We assume that the “representative samples” of records submitted to this office are truly
representative of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988).
This open records letter does not reach, and therefore does not authorize the withholding of, any other requested

records to the extent that those records contain substantially different types of information than that submitted
to this office.

5 - . - ., . . - - . ) -
As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
‘information.
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a current or former employee or official who made a request for confidentiality under section
552.024 prior to the date of the governmental body’s receipt of the request for the
information. Information may not be withheld under section 552.117(a)(1) on behalf of a
current or former employee or official who did not timely request under section 552.024 the
information be kept confidential. Therefore, to the extent the employee at issue timely
requested confidentiality under section 552.024 of the Government Code, the university must
withhold the information you marked under section 552.117(a)(1) of the Government Code;
however, the university may only withhold the marked cellular telephone number if the
cellular telephone service is not paid for by a governmental body. Conversely, to the extent
the employee at issue did not timely request confidentiality under section 552.024, the
university may not withhold the information under section 552.117(a)(1).

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b); see id. § 552.136(a) (defining “access device”). However, upon review,
we find you failed to demonstrate any of the remaining information consists of a credit card,
debit card, or charge card number, or is an access device number used to obtain money,
goods, services, or any item of value, or used to initiate the transfer of funds. See
id. §§ 552.136(a), .301(e)(1)(A) (governmental body must explain how claimed exception
to disclosure applies). Therefore, we find you failed to demonstrate the applicability of
section 552.136 of the Government Code to the information you marked and the university
may not withhold any portion of the remaining information on this ground.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (¢). Id. § 552.137(a)-(c). The e-mail
addresses at issue are not a type specifically excluded by section 552.137(c) of the
Government Code. Accordingly, the university must withhold the e-mail addresses you
marked under section 552.137 of the Government Code, unless the owners of the e-mail
addresses affirmatively consent to its disclosure.

We note some of the remaining information appears to be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. /d.; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the university may withhold Attachment B under section 552.104 of the
Government Code. To the extent the employee at issue timely requested confidentiality
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under section 552.024 of the Government Code, the university must withhold the information
you marked under section 552.117(a)(1) of the Government Code; however, the marked
cellular telephone number may only be withheld if a governmental body does not pay for the
cellular telephone service. The university must withhold the e-mail addresses you marked
under section 552.137 of the Government Code, unless the owners of the e-mail addresses
affirmatively consent to its disclosure. The university must release the remaining
information; however, any information subject to copyright may only be released in
accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtm], or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Patrick P. Mehafty
Assistant Attorney General
Open Records Division
PPM/mo

Ref: ID# 751513

c: Requestor



