KEN PAXTON

ATTORNEY GENERAL OF TEXAS

February 22, 2019

Ms. Amy L. Sims
Deputy City Attorney
City of Lubbock

P.O. Box 2000
Lubbock, Texas 79457

OR2019-05111

Dear Ms. Sims:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 751431 (Ref. No. 2218).

The Lubbock Police Department (the “department”) received a request for information
pertaining to a specified motor vehicle accident involving the requestor’s client. You claim
the submitted information is excepted from disclosure under sections 552.101, 552.130, and
 552.136 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Initially, we note the submitted information includes a peace officer’s body worn camera
recording. Body worn cameras are subject to chapter 1701 of the Occupations Code, which
provides the procedures a requestor must follow when seeking a body worn camera
recording. Section 1701.661(a) provides the following:

A member of the public is required to provide the following information

when submitting a written request to a law enforcement agency for

information recorded by a body worn camera: “

(1) the date and approximate time of the recording;

(2) the specific location where the recording occurred; and
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(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the requestor did not give the requisite
information under section 1701.661(a). Because the requestor did not properly request the
body worn camera recording at issue pursuant to chapter 1701, our ruling does not reach this
information and it need not be released.! However, pursuant to section 1701.661(b), a
“failure to provide all the information required by Subsection (a) to be part of a request for
recorded information does not preclude the requestor from making a future request for the
same recorded information.” Id. § 1701.661(b).

Next, we note the remaining information contains a CR-3 accident report that is subject to
chapter 550 of the Transportation Code. Section 550.065 applies only to a written report of
an accident required under section 550.061, 550.062, or 601.004. Transp. Code
§ 550.065(a)(1). Chapter 550 requires the creation of a written report when the accident
resulted in injury to or the death of a person or damage to the property of any person to the
apparent extent of $1,000 or more. Id §§ 550.061 (operator’s accident report), .062
(officer’s accident report). An accident report is privileged and for the confidential use of
the Texas Department of Transportation or a local governmental agency of Texas that has
use for the information for accident prevention purposes. "Id. § 550.065(b). However, a
governmental entity shall release an accident report in accordance with subsections (c¢) and
(c-1). Id. § 550.065(c), (c-1). Section 550.065(c) provides a governmental entity shall
release an accident report to a person or entity listed under this subsection. /d. § 550.065(c).

In this instance, the requestor is a person listed under section 550.065(c). See id.
§ 550.065(c)(4)(B) (providing a governmental entity shall release the information to an
authorized representative of any person involved in the accident). Although the department
asserts section 552.136 and common-law privacy, a statutory right of access prevails over the
Act’s general exceptions to public disclosure, including section 552.136, and common-law
privacy. See Collinsv. Tex Mall, L.P.,297 S.W.3d 409, 415 (Tex. App.—Fort Worth 2009,
no pet.) (statutory provision controls and preempts common law only when statute directly
conflicts with common-law principle); Open Records Decision Nos. 613 at 4 (1993)
(exceptions in Act cannot impinge on statutory right of access to information), 451 (1986)
(specific statutory right of access provisions overcome general exception to disclosure under
the Act). However, the department also asserts section 552.130 of the Government Code for
the motor vehicle record information contained in the accident report. Because section
552.130 has its own access provisions, that section is not a general exception under the Act.
Thus, we must address the conflict between the confidentiality provided under section

'As we are able to make this determination, we need not address your arguments against disclosure
of this information.
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552.130 of the Government Code and the right of access provided under section 550.065(c)
of the Transportation Code.

Where information falls within both a general and a specific provision of law, the specific
provision prevails over the general. See Horizon/CMS Healthcare Corp. v. Auld, 34 S.W.3d
887, 901 (Tex. 2000) (“more specific statute controls over the more general”); Cuellar v.
State, 521 S.W.2d 211 (Tex. Crim. App. 1975) (under well-established rule of statutory
construction, specific statutory provisions prevail over general ones); Open Records Decision
Nos. 598 (1991), 583 (1990), 451. Section 550.065(c) specifically provides access only to
accident reports of the type at issue, while section 552.130 generally excepts motor vehicle
record information maintained in any context. Therefore, we conclude the access to the
accident report provided under section 550.065(c) is more specific than the general
confidentiality provided under section 552.130. Accordingly, the department must release
the CR-3 accident report to this requestor pursuant to section 550.065(c) of the
Transportation Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by chapter 411 of the
Government Code, which makes confidential criminal history record information (“CHRI™)
generated by the National Crime Information Center or by the Texas Crime Information
Center. Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI
that states obtain from the federal government or other states. Open Records Decision No.
565 (1990). The federal regulations allow each state to follow its individual law with respect
to CHRI it generates. Id. Section 411.083 of the Government Code makes CHRI the DPS
maintains confidential, except DPS may disseminate this information as provided in
subchapters E-l1 and F of chapter 411 of the Government Code. See Gov’t Code
§411.083(a). Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to
obtain CHRI, but a criminal justice agency may not release CHRI except to another criminal
justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other entities specified
in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter411. See generally id. §§411.090-.127. Thus, any CHRI generated by the federal
government or another state may not be made available to the requestor except in accordance
with federal regulations. See ORD 565. However, we note driving record information is not
made confidential by the confidentiality provisions that govern CHRI. See Gov’t Code
§ 411.082(2)(B) (definition of CHRI does not include driving record information). Upon
review, we find you have failed to demonstrate any of the remaining information constitutes
confidential CHRI for purposes of chapter 411. Accordingly, the department may not
withhold any portion of the remaining information under section 552.101 of the Government
Code on that basis.
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at
683. This office has also found personal financial information not relating to a financial
transaction between an individual and a governmental body is generally highly intimate or
embarrassing. See Open Records Decision Nos. 600 (1992) (personal financial information
includes choice of a particular insurance carrier), 523 (1989) (common-law privacy protects
credit reports, financial statements, and other personal financial information). However, we
note an individual’s name, address, and telephone number are generally not highly intimate
or embarrassing. See Open Records Decision No. 554 at 3 (1990) (disclosure of person’s
name, address, or telephone number not an invasion of privacy). We further note the
requestor has a right of access to his client’s private information pursuant to section 552.023
of the Government Code. Thus, this information may not be withheld from the requestor
under section 552.101 in conjunction with common-law privacy. See Gov’t Code
§ 552.023(a) (“person’s authorized representative has special right of access, beyond right
of general public, to information held by governmental body that relates to person and that
is protected from public disclosure by laws intended to protect that person’s privacy
interests™); Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated
when individuals request information concerning themselves). Upon review, we find you
have failed to demonstrate any portion of the remaining information is highly intimate or
embarrassing and of no legitimate public concern. Therefore, the department may not
withhold any of the remaining information under section 552.101 of the Government Code
on the basis of common-law privacy.

Section 552.101 of the Government Code also encompasses the common-law informer’s
privilege, which has long been recognized by Texas courts. See Aguilar v. State, 444 S.W.2d
935,937 (Tex. Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724,725 (Tex. Crim. App.
1928). The informer’s privilege protects from disclosure the identities of persons who report
activities over which the governmental body has criminal or quasi-criminal law-enforcement
authority, provided the subject of the information does not already know the informer’s
identity. See Open Records Decision Nos. 515 at 3 (1988), 208 at 1-2 (1978). It protects the
identities of individuals who report violations of statutes to the police or similar law-
enforcement agencies, as well as those who report violations of statutes with civil or criminal
penalties to “administrative officials having a duty of inspection or of law enforcement
within their particular spheres.” Open Records Decision No. 279 at 2 (1981) (citing 8 John
H. Wigmore, Evidence in Trials at Common Law, § 2374, at 767 (McNaughton rev. ed.
1961)). The report must be of a violation of a criminal or civil statute. See Open Records
Decision Nos. 582 at 2 (1990), 515 at 4 (1988). The privilege excepts the informer’s
statement only to the extent necessary to protect that informer’s identity. See Open Records
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Decision No. 549 at 5 (1990). Upon review, we find you have failed to demonstrate the
information at issue identifies an individual who made a report of a violation of any criminal
or civil law for purposes of the informer’s privilege. Therefore, the department may not
withhold any portion of the remaining information under section 552.101 of the Government
Code in conjunction with the common-law informer’s privilege.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is’
excepted from public release. See Gov’t Code § 552.130. However, because section
552.130 protects personal privacy, the requestor has a right of access to his client’s motor
vehicle record information pursuant to section 552.023 of the Government Code and it may
not be withheld from him under section 552.130. See id § 552.023(a); ORD 481 at 4.
Accordingly, the department must withhold the visible and audible motor vehicle record
information not belonging to the requestor’s client in the remaining audio and video
recordings and the information we marked under section 552.130 of the Government Code.

Section 552.136(b) of the Government Code provides, “[n]Jotwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Gov’t
Code § 552.136(b); see id. § 552.136(a) (defining “access device”). Upon review, we find
youhave not explained how any of the remaining information consists of a credit card, debit
card, or charge card number, or is an access device number used to obtain money, goods,
services, or any item of value, or used to initiate the transfer of funds. See id. §§ 552.136(a),
301(e)(1)(A) (governmental body must explain how claimed exception to disclosure
applies). Therefore, we find you failed to demonstrate the applicability of section 552.136
ofthe Government Code to any portion of the remaining information and the department may
not withhold it on that basis.

In summary, as the requestor did not properly request the body worn camera recording at
issue pursuant to chapter 1701, our ruling does not reach this information and the department
need not release it. The department must release the CR-3 accident report to this requestor
pursuant to section 550.065(c) of the Transportation Code. The department must withhold
the visible and audible motor vehicle record information not belonging to the requestor’s
client in the remaining audio and video recordings and the information we marked under
section 552.130 of the Government Code. The department must release the remaining
information to this requestor.”

Asnoted above, the requestor has a special right of access to some of the information being released
in this instance. See Gov’t Code § 552.023(a); ORD 481 at 4 (1987). Because such information is confidential
with respect to the general public, if the department receives another request for this information from a
different requestor, the department must again seek a ruling from this office.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

’f// /_/

Blake Brennan
Attorney

Open Records Division
BB/eb

Ref: ID# 751431

Enc. Submitted documents

c: Requestor
(w/o enclosures)



