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ATTORNEY GENERAL OF TEXAS

February 21, 2019

Mr. James Santangelo
Assistant City Attorney
City of Missouri City

1522 Texas Parkway
Missouri City, Texas 77489

OR2019-04977
Dear Mr. Santangelo:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 751253 (Ref. No. MCAG 18-40).

The City of Missouri City (the “city”) received a request for seven categories of information
pertaining to a named former city employee.! You state the city released some of the
requested information. You state you are relying on a prior ruling with respect to some of
the requested information. See Open Records Decision No. 673 (2001) (so long as law, facts,
and circumstances on which prior ruling was based have not changed, first type of previous
determination exists where requested information is precisely same information as was
addressed in a prior attorney general ruling, ruling is addressed to same governmental body,

"You state the city sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a governmental
entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad request for
information, the ten-day period to request an attorney general ruling is measured from the date the request is
clarified or narrowed). Further, you state the city sent the requestor a cost estimate of charges pursuant to
section 552.2615 of the Government Code, in response to which the requestor modified his request. See Gov’t
Code § 552.2615. You state the city sent a second cost estimate in response to the modified request. The
second cost estimate also required the requestor to provide a deposit for payment of anticipated costs under
section 552.263 of the Government Code. See id. § 552.263(a). You also inform us the city received the
required deposit on November 21, 2018. See id. § 552.263(e) (if governmental body requires deposit or bond
for anticipated costs pursuant to section 552.263, request for information is considered to have been received
on date governmental body receives bond or deposit).
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and ruling concludes that information is or is not excepted from disclosure). You claim some
of the submitted information is excepted from disclosure under sections 552.101, 552.102,
552.103, 552.108, 552.115, 552.117, 552.130, 552.136, 552.137, and 552.140 of the
Government Code.?> You also state the city notified certain third parties of the request for
information and of the right to submit arguments to this office as to why the submitted
information should not be released. See Gov’t Code § 552.305(d); see also Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental
body to rely on interested third party to raise and explain applicability of exception in the Act
in certain circumstances). We have considered the exceptions you claim and reviewed the
submitted representative sample of information.?

Initially, we note the submitted information includes officers’ Texas Commission on Law
Enforcement (“TCOLE”) identification numbers. Section 552.002(a) of the Government
Code defines “public information” as the following:

[[Information that is written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official
business:

(1) by a governmental body;
(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or
(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or
(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.
Gov’t Code § 552.002(a). In Open Records Decision No. 581 (1990), this office determined

certain computer information, such as source codes, documentation information, and other
computer programming, that has no significance other than its use as a tool for the

2Although you also raise section 552.1175 of the Government Code, we note section 552.117 of the
Government Code is the proper exception to raise for information the city holds in its capacity as employer.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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maintenance, manipulation, or protection of public property is not the kind of information
made public under section 552.021 of the Government Code. We understand the submitted
TCOLE identification numbers are unique computer-generated numbers assigned to peace
officers for identification in TCOLE’s electronic database, and may be used as an access
device number on the TCOLE website. Thus, we find the officers’ TCOLE numbers do not
constitute public information under section 552.002 of the Government Code. Therefore,
the officers’ TCOLE numbers are not subject to the Act and need not be released to the
requestor.

Next, we note an interested third party is allowed ten business days after the date of its
receipt of the governmental body’s notice to submit its reasons, if any, as to why information
relating to that party should not be released. See id. § 552.305(d)(2)(B). As of the date of
this ruling, we have not received comments from any notified third party. Thus, we have no
basis to conclude any of the third parties has a protected proprietary interest in the submitted
information. See id. § 552.110(a)-(b); Open Records Decision Nos. 661 at 5-6 (1999) (to
prevent disclosure of commercial or financial information, party must show by specific
factual evidence, not conclusory or generalized allegations, that release of requested
information would cause that party substantial competitive harm), 552 at 5 (1990) (party
must establish prima facie case that information is trade secret), 542 at 3. Accordingly, the
city may not withhold any of the submitted information on the basis of any proprietary
interest any third party may have in the information.

Next, we note some of the submitted information is subject to section 552.022 of the
Government Code, which provides in pertinent part:

(a) [TThe following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(15) information regarded as open to the public under an agency’s
policies].]

Gov’t Code § 552.022(a)(15). We note some of the submitted information consists of job
descriptions and postings, which are generally open to the public. If the city regards the
submitted job descriptions and postings as open to the public, then this information is subject
to section 552.022(a)(15). To the extent the city considers the job descriptions and postings
open to the public, you may withhold the information subject to section 552.022(a)(15) only
to the extent this information is confidential under the Act or other law. You raise section
552.103 for some of the information at issue. However, section 552.103 does not make
information confidential under the Act. Dallas Area Rapid Transit v. Dallas Morning News,
4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103); see also Open Records Decision No. 665 at 2 n.5 (2000) (discretionary
exceptions generally). Accordingly, if the city considers the job descriptions and postings
open to the public, then this information is subject to section 552.022(a)(15) and the city may
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not withhold this information under section 552.103 of the Government Code. As you raise
no further exceptions for the information subject to section 552.022(a)(15), if the city regards
the submitted job descriptions and postings as open to the public, then the city must release
this information under section 552.022(a)(15) of the Government Code. If the city does not
regard the job descriptions and postings at issue as open to the public, then we will consider
your argument under section 552.103 for that information. We will also address your
arguments for the information not subject to section 552.022 of the Government Code.

Section 552.108(a) of the Government Code excepts from disclosure “[ilnformation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if: (1) release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). Generally, a
governmental body claiming section 552.108(a)(1) must explain how and why the release
of the requested information would interfere with law enforcement. See id. §§ 552.108(a)(1),
301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). Section 552.108 may
be invoked by the proper custodian of information relating to a pending investigation or
prosecution of criminal conduct. See Open Records Decision No. 474 at 4-5 (1987). Where
a governmental body has custody of information that would otherwise qualify for exception
under section 552.108 as information relating to the pending case of a law enforcement
agency, the custodian of the records may withhold the information if it provides this office
with a demonstration the information relates to the pending case and a representation from
the law enforcement agency that it wishes to have the information withheld. The city states
the Texas Rangers have advised the city the information at issue is related to a pending
criminal investigation. Additionally, the city states the matter at issue is scheduled to go
before a grand jury. The city asserts release of the information at issue would interfere with
the detection, investigation, and prosecution of crime. Based on these representations and
our review, we conclude the release of the information at issue would interfere with the
detection, investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City
of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975) (court delineates
law enforcement interests that are present in active cases), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). Thus, the city may withhold the information you marked under
section 552.108(a)(1) of the Government Code on behalf of the Texas Rangers.*

Section 552.103 of the Government Code provides, in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

*As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation was pending or
reasonably anticipated on the date of the receipt of the request for information and (2) the
information at issue is related to the pending or anticipated litigation. See Univ. of Tex. Law
Sch.v. Tex. Legal Found.,958 S.W.2d 479,481 (Tex. App.—Austin 1997, orig. proceeding);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a).

To establish litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). To demonstrate litigation is
reasonably anticipated, the governmental body must furnish concrete evidence litigation
involving a specific matter is realistically contemplated and is more than mere conjecture.
Id.- Concrete evidence to support a claim litigation is reasonably anticipated may include, for
example, the governmental body’s receipt of a letter containing a specific threat to sue the
governmental body from an attorney for a potential opposing party. Open Records Decision
No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation must be
“realistically contemplated™). On the other hand, this office has determined if an individual
publicly threatens to bring suit against a governmental body, but does not actually take
objective steps toward filing suit, litigation is not reasonably anticipated. See Open Records
Decision No. 331 (1982). Further, the fact a potential opposing party has hired an attorney
who makes a request for information does not establish litigation is reasonably anticipated.
Open Records Decision No. 361 (1983). Whether litigation is reasonably anticipated must
be determined on a case-by-case basis. See ORD 452 at 4. We note contested cases
conducted under the Administrative Procedure Act (the “APA”), chapter 2001 of the
Government Code, are considered litigation for purposes of section 552.103. See Open
Records Decision No. 588 at 7 (1991). We further note a contested case before the State
Office of Administrative Hearings (“SOAH”) is considered litigation for the purposes of the
APA. See id.

You indicate, and provide documentation showing, prior to the date the request for
information was received, a petition was filed with TCOLE challenging the status of the
petitioner’s discharge from the city’s police department. We understand this matter was
referred to SOAH for a contested case hearing challenging the requestor’s F-5 Report of
Separation, in accordance with section 1701.4525 of the Occupations Code. See Occ. Code
§ 1701.4525 (establishing process for officer to contest information in employment
termination report). Section 1701.4525(d) states “[a] proceeding to contest information in
an employment termination report is a contested case under Chapter 2001, Government
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Code.” See id. § 1701.4525(d). Based on your representations and our review, we determine
litigation was reasonably anticipated on the date the city received the request for information.
Upon review of your arguments and the information at issue, we find the information relates
to the anticipated litigation. Accordingly, the city may withhold the remaining information
you marked under section 552.103 of the Government Code.’

However, once the information has been obtained by all parties to the anticipated litigation,
no section 552.103(a) interest exists with respect to that information. Open Records
Decision No. 349 at 2 (1982). We also note the applicability of section 552.103(a) ends
when the litigation has concluded. Attorney General Opinion MW-575 at 2 (1982); Open
Records Decision Nos. 350 at 3 (1982), 349 at 2.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. The
district asserts the marked federal tax identification numbers are excepted from disclosure
under section 552.101 in conjunction with section 6103(a) of title 26 of the United States
Code. Prior decisions of this office have held section 6103(a) of title 26 of the United States
Code renders “tax return information” confidential. See Attorney General Opinion H-1274
(1978) (tax returns); Open Records Decision Nos. 600 (1992) (W-4 forms), 226 (1979) (W-2
forms). Section 6103(b) defines the term “return information” as:

a taxpayer’s identity, the nature, source, or amount of his income, payments,
receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies, overassessments, or tax payments . . . or
any other data, received by, recorded by, prepared by, furnished to, or
collected by the Secretary [of the Treasury] with respect to a return or with
respect to the determination of the existence, or possible existence, of liability
. .. for any tax, penalty, interest, fine, forfeiture, or other imposition, or
offense].]

26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information”
expansively to include any information gathered by the Internal Revenue Service regarding
ataxpayer’s liability under title 26 of the United States Code. See Chamberlainv. Kurtz, 589
F.2d 827, 840-41 (5th Cir. 1979); Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989),
aff’d in part, 993 F.2d 1111 (4th Cir. 1993). The federal tax identification numbers you
marked do not fall under the definition of tax return information. See 26 U.S.C.
§ 6103(b)(2)(A). Therefore, this information is not confidential under section 6103(a) of
title 26 of the United States Code and may not be withheld on that basis.

Section 552.101 of the Government Code also encompasses information protected by section
411.083 of the Government Code, which pertains to criminal history record information

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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(“CHRI”). CHRI generated by the National Crime Information Center (“NCIC”) or by the
Texas Crime Information Center is confidential under federal and state law. CHRI means
“information collected about a person by a criminal justice agency that consists of
identifiable descriptions and notations of arrests, detentions, indictments, informations, and
other formal criminal charges and their dispositions.” Gov’t Code § 411.082(2). Title 28,
part 20 of the Code of Federal Regulations governs the release of CHRI obtained from the
~ NCIC network or other states. See 28 C.F.R. § 20.21. The federal regulations allow each
state to follow its individual law with respect to CHRI it generates. Open Records Decision
No. 565 at 7 (1990); see generally Gov’t Code ch. 411 subch. F. Section 411.083 of the
Government Code deems confidential CHRI the Texas Department of Public Safety (“DPS”)
maintains, except DPS may disseminate this information as provided in chapter 411,
subchapter F, or subchapter E-1, of the Government Code. See Gov’t Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). Thus, any CHRI obtained from
DPS or any other criminal justice agency must be withheld under section 552.101 of the
Government Code in conjunction with Government Code chapter411. Uponreview, we find
you failed: to demonstrate any of the remaining information consists of confidential CHRI.
Therefore, the city may not withhold any portion of the remaining information under section
552.101 of the Government Code on this basis.

Section 552.101 of the Government Code also encompasses information protected by
section 560.003 of the Government Code, which provides, “[a] biometric identifier in the
possession of a governmental body is exempt from disclosure under [the Act].” Id.
§ 560.003; see id. § 560.001(1) (“biometric identifier” means retina or iris scan, fingerprint,
voiceprint, or record of hand or face geometry). Upon review, we find no portion of the
remaining information contains a biometric identifier. Therefore, the city may not withhold
any of the remaining information under section 552.101 of the Government Code in
conjunction with section 560.003 of the Government Code.

Section 552.101 of the Government Code also encompasses section 611.002 of the Health
and Safety Code. Section 611.002 provides “[clommunications between a patient and a
professional, and records of the identity, diagnosis, evaluation, or treatment of a patient
that are created or maintained by a professional, are confidential.” Health & Safety Code
§ 611.002¢(a). Section 611.001 defines a “professional” as (1) a person authorized to
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate
or treat mental or emotional conditions or disorders, or (3) a person the patient reasonably
believes is authorized, licensed, or certified. See id. § 611.001(2). Upon review, we find the
information we marked constitutes mental health records the city must withhold under
section 552.101 of the Government Code in conjunction with section 611.002 of the Health
and Safety Code.

SAs our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.;
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Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA”), subtitle B of title 3 of the Occupations Code, which provides in pertinent part, the
following: ‘

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or lrecord as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
infprmation except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information that is subject to the MPA includes both medical
records anjd information obtained from those medical records. See id. §§ 159.002, .004.
Upon review, we find the information we marked constitutes medical records. As such, the
city must withhold the medical records we marked under section 552.101 of the Government
Code in cojnjunction with the MPA.7

Section 552.101 of the Government Code also encompasses section 1701.306 of the
Occupatiohs Code, which applies to L-2 Declaration of Medical Condition and L-3
Declaratioh of Psychological and Emotional Health forms. L-2 and L-3 forms are required
by the Texas Commission on Law Enforcement (the “commission”). Section 1701.306

provides tl‘le following:

(a) The commission may not issue a license to a person unless the person is
examined by:

(1) a licensed psychologist or by a psychiatrist who declares in
writing that the person is in satisfactory psychological and emotional
health to serve as the type of officer for which a license is sought; and

(2) alicensed physician who declares in writing that the person does
not show any trace of drug dependency or illegal drug use after a
blood test or other medical test.

"As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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(b) An agency hiring a person for whom a license is sought shall select the
ex?mining physician and the examining psychologist or psychiatrist. The
agency shall prepare a report of each declaration required by Subsection (a)
and shall maintain a copy of the report on file in a format readily accessible
to the commission. A declaration is not public information.

1d §1701 i306(a)-(b). Upon review, we find the remaining information does not contain L-2
and L-3 declaration forms. Accordingly, the city may not withhold any portion of the
remainingi information under section 552.101 of the Government Code on that basis.
Section 552 101 of the Government Code also encompasses sectlon 1703.306 of the
Occupatlons Code, which provides:

\

(a)] A polygraph examiner, trainee, or employee of a polygraph examiner, or
a pjerson for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph

examination to another person other than:

(1) the examinee or any other person specifically designated
in writing by the examinee;

(2) the person that requested the examination;

(3) a member, or the member’s agent, of a governmental
agency that licenses a polygraph examiner or supervises or
controls a polygraph examiner’s activities;

(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

(b) The [Texas Department of Licensing and Regulation] or any other
governmental agency that acquires information from a polygraph examination
under this section shall maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (a)(4) may not disclose the
information except as provided by this section.

Id. § 1703.306. Upon review, we find the information we marked constitutes information
that was acquired from a polygraph examination and is, therefore, within the scope of section
1703.306. It does not appear the requestor falls into any of the categories of individuals who
are authorized to receive the polygraph information under section 1703.306(a). Accordingly,
the city mlist withhold the information we marked under section 552.101 in conjunction with
section 17P3 .306 of the Occupations Code.
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|
Section 552.102(a) of the Government Code excepts from disclosure “information in a

personnel }ﬁle, the disclosure of which would constitute a clearly unwarranted invasion of

personal Rrivacy.” Gov’t Code § 552.102(a). We understand you to assert the privacy
analysis under section 552.102(a) is the same as the common-law privacy test under

section 552.101 of the Government Code. Section 552.101 of the Government Code also
encompasses common-law privacy, which protects information if it (1) contains highly
intimate or embarrassing facts, the publication of which would be highly objectionable to a

reasonable person, and (2) is not of legitimate concern to the public. Indus. Found. v. Tex.
Indus. Actident Bd., 540 S.W.2d 668, 685 (Tex. 1976). In Hubert v. Harte-Hanks Texas
Newspape{rs, Inc., 652 S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the
court of appeals ruled the privacy test under section 552.102(a) is the same as the Industrial

F oundatio‘n privacy test. However, the Texas Supreme Court has expressly disagreed with

Hubert’s |interpretation of section 552.102(a) and held the privacy standard under

section 55@.102(a) differs from the Industrial Foundation test under section 552.101. See
Tex. Com]iytroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010).
The supreme court also consideted the applicability of section 552.102(a) and held it excepts

from discl‘osure the dates of birth of state employees in the payroll database of the Texas
Comptroller of Public Accounts. See id. at 348. Upon review, we find the city must
withhold all employees’ dates of birth in the remaining information under section 552.102(a)
of the Goyemment Code.® However, we find the remaining information is not subject to
section 552.102(a), and the city may not withhold any of it on that basis.

Section 55‘2.101 of the Government Code also encompasses the doctrine of common-law
privacy, V\Thich is subject to the two-part test discussed above. Indus. Found., 540 S.W.2d

at 685. T? demonstrate the applicability of common-law privacy, both prongs of this test
must be satisfied. /d. at 681-82. Types of information considered intimate and embarrassing

by the Tex}as Supreme Court are delineated in Industrial Foundation. Id. at 683. This office
has conclpded some kinds of medical information are generally highly intimate or

embmass?ng. See Open Records Decision No. 455 (1987). Additionally, this office has
found personal financial information not relating to a financial transaction between an

individual and a governmental body is generally highly intimate or embarrassing. See Open
Records D‘ecision Nos. 600 (1992) (employee’s designation of retirement beneficiary, choice
of insurance carrier, election of optional coverages, direct deposit authorization, forms

allowing é:mployee to allocate pretax compensation to group insurance, health care or
dependen’u} care), 523 (1989) (common-law privacy protects credit reports, financial
statements, and other personal financial information), 373 (1983) (sources of income not
related to financial transaction between individual and governmental body protected under
common-ﬂaw privacy). However, this office has found the public has a legitimate interest
in informz‘nion relating to applicants and employees of governmental bodies and their
employme}nt qualifications and job performance, especially where the applicant was seeking

a position in law enforcement. See Open Records Decision Nos. 562 at 10 (1990), 470 at 4
(public has legitimate interest in job qualifications and performance of public employees),

8As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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444 (1986), 423 at 2 (1984) (scope of public employee privacy is narrow). Upon review, we
conclude some of the remaining information meets the standard articulated by the Texas
Supreme (Court in Industrial Foundation. Accordingly, the city must withhold this
information, a representative sample of which we marked, under section 552.101 of the
Government Code in conjunction with common-law privacy.” However, we find no portion
of the remaining information is highly intimate or embarrassing and of no legitimate public
concern, and the city may not withhold any of the remaining information under section

552.101 of the Government Code on the basis of common-law privacy.

Section 5 f‘ 2.115 of the Government Code excepts from disclosure “[a] birth or death record
maintained by the bureau of vital statistics of the Texas Department of Health or a local

registratio% official[.]” Gov’t Code § 552.115(a). Section 552.115 is applicable only to

information maintained by the bureau of vital statistics or local registration officials. See
Open Records Decision No. 338 (1982) (finding that statutory predecessor to section 552.115
excepted (:)nly those birth and death records which are maintained by the bureau of vital
statistics f‘md local registration officials). We note none of the remaining information

consists o‘f a birth or death record maintained by the bureau of vital statistics of the Texas
- Department of Health or a local registration official. Thus, the city may not withhold any of

the remaining information on that ground.

Section 55‘2.1 17(a)(2) of the Government Code excepts from disclosure the home address,
home telephone number, personal pager and cellular telephone numbers, emergency contact

information, social security number, and family member information of a peace officer,

regardless
Governme
a persona
governmel
applicable
intended 1
whose infc
If the indiy
the city mi
section 55

~

of whether the peace officer complies with sections 552.024 or 552.1175 of the
nt Code. Gov’tCode § 552.117(a)(2). We note section 552.117 also encompasses
1 cellular telephone number, unless the cellular service is paid for by a

ntal body. See ORD 506 at 5-7 (statutory predecessor to section 552.117 not

to cellular telephone numbers provided and paid for by governmental body and
or official use). In this instance, however, it is unclear whether the individuals

prmation is at issue are currently licensed peace officers as defined by article 2.12.
riduals at issue are currently licensed peace officers as defined by article 2.12, then
ust withhold the information, a representative sample of which we marked, under

2.117(a)(2) of the Government Code; however, the city may only withhold any

cellular te‘:lephone numbers if the cellular telephone services are not paid for by a
governmental body. Conversely, if the individuals at issue are not currently licensed police
officers as defined by article 2.12, the information at issue may not be withheld under section

552.117(a)(2) of the Government Code. In addition, we conclude section 552.117(a)(2) of

the Government Code is not applicable to the remaining information at issue, and the city

may not wi

If the indi
informatio

thhold it on that ground.

viduals at issue are not currently licensed peace officers, then their personal
nmay be subject to section 552.117(a)(1) of the Government Code, which excepts

°As
information.

our ruling is dispositive, we need not address your remaining argument against disclosure of this
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from disclosure the home addresses and telephone numbers, emergency contact information,

social sem‘lrity number, and family member information of a current or former employee of
a govemmental body who requests this information be kept confidential under
section 552. 024. Gov’t Code § 552.117(a)(1). Section 552.117(a)(1) also applies to the
personal cellular telephone number of a current or former official or employee of a
governmental body, provided the cellular telephone service is not paid by a governmental
body. See ORD 506 at 5-6. Whether a particular piece of information is protected by
section 55}2 117(2)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). The city may only withhold the information at issue
under section 552.117(a)(1) if the individuals at issue elected confidentiality under section
552.024 prior to the date on which the request for this information was made. Therefore, to
the extent|the employees at issue timely requested confidentiality under section 552.024 of
the Government Code, the city must withhold the information, a representative sample of
which we marked, under section 552.117(a)(1) of the Government Code; however, the city
may only withhold any cellular telephone numbers if the cellular telephone services are not
paid for b}b a governmental body. Conversely, to the extent the employees at issue did not
timely re quest confidentiality under section 552.024, the city may not withhold the
information under section 552.117(a)(1). However, upon review, we find you have failed
to demonstrate the applicability of section 552.117(a)(1) to any of the remaining information.
Consequently, the city may not withhold this information under section 552.117(a)(1).

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’ 4 or driver’s license or permit, a motor vehicle title or registration, or a personal
1dent1ﬁcat‘gon document issued by an agency of Texas or another state or country is excepted
from public release. Gov’t Code § 552.130(a). We conclude the city must withhold the
information you have marked under section 552.130 of the Government Code.

We note s?me of the remaining information is subject to section 552.139 of the Government
Code." TTis section provides, in part:

(a) Information is excepted from [required public disclosure] if it is
information that relates to computer network security, to restricted
information under Section 2059.055 [of the Government Code], or to the
design, operation, or defense of a computer network.

1d § 552. 1‘ 39(a). Upon review, we find the information we marked consists of information
that relates to computer network security, to restricted information under section 2059.055

of the Government Code, or to the design, operation, or defense of a computer network.

“The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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Accordingly, we conclude the city must withhold the information we marked under section

552.1390

Section 55

debit card
by or for

f the Government Code."

2.136 provides, “[n]otwithstanding any other provision of [the Act], a credit card,
charge card, or access device number that is collected, assembled, or maintained
a governmental body is confidential.” Id. § 552.136(b); see id. § 552.136(a)

(defining “access device™). Upon review, except for the information we marked for release,
the city must withhold the access device numbers it marked and we marked under section

552.136 oE‘ the Government Code. However, we find the city failed to demonstrate the

!
applicability section 552.136 to the information we marked for release. Consequently, the

city may ﬂot withhold this information under section 552.136.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a

member o‘f the public that is provided for the purpose of communicating electronically with

a govemrﬁental body,” unless the member of the public consents to its release or the e-mail
address is‘ of a type specifically excluded by subsection (c). Id. § 552.137(a)-(c). We are
unable to gietennine whether some of the personal e-mail addresses you marked, which are
located Wﬂthin e-mails communicating official business of the city, belong to city officials
or employees. Thus, we must rule conditionally. To the extent the personal e-mail addresses
in the remaining information are the personal e-mail addresses of city officials or employees,
this information is not subject to section 552.137 and the city may not withhold it on that
basis. See Austin Bulldogv. Leffingwell, 490 S.W.3d 240 (Tex. App.—Austin 2016, no pet.)
(holding personal e-mail addresses of government officials used to conduct official
governme:nt business are not e-mail addresses of “members of the public” for purposes of
Gov’t Code § 552.137(a)). Conversely, to the extent the personal e-mail addresses in the
remaining| information are not the personal e-mail addresses of city officials or employees,
this inforq)ation is subject to section 552.137 and the city must withhold them under section
552.137 of the Government Code, unless the owners of the e-mail addresses affirmatively
consent to| their release or subsection (c) applies.

Section 55
individual
withhold t
Code.

2.1477(a) of the Government Code excepts the social security number of a living
from public disclosure. Gov’t Code § 552.147(a). Accordingly, the city may
he social security numbers you marked under section 552.147 of the Government

We note s
custodian
copies of

governmel

applies to
the public

ome of the remaining information appears to be subject to copyright law. A
of public records must comply with the copyright law and is not required to furnish
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
ntal body must allow inspection of copyrighted materials unless an exception
the information. Id.; see Open Records Decision No. 109 (1975). If a member of
wishes to make copies of copyrighted materials, the person must do so unassisted

llA

information

s our ruling is dispositve, we need not address your remaining argument against disclosure of this




Mr. James Santangelo - Page 14

by the gov
complianc

ernmental body. In making copies, the member of the public assumes the duty of
e with the copyright law and the risk of a copyright infringement suit.

In summary, the officers’” TCOLE numbers are not subject to the Act and need not be
released to the requestor. If the city regards the submitted job descriptions and postings as
open to the public, then the county must release this information under section
552.022(a)(15) of the Government Code. The city may withhold the information you marked
under section 552.108(a)(1) of the Government Code on behalf of the Texas Rangers. The
city may withhold the remaining information you marked under section 552.103 of the

Governme
552.101 o
Safety Coc
of the Go
informatio
Occupatio
informatio
informatio
Governme
currently

informatio

nt Code. The city must withhold the information we marked under section
f the Government Code in conjunction with section 611.002 of the Health and
de. The city must withhold the medical records we marked under section 552.101
vernment Code in conjunction with the MPA. The city must withhold the
n we marked under section 552.101 in conjunction with section 1703.306 of the
ns Code. The city must withhold all employees’ dates of birth in the remaining
n under section 552.102(a) of the Government Code. The city must withhold the
n, a representative sample of which we marked, under section 552.101 of the
nt Code in conjunction with common-law privacy. If the individuals at issue are
icensed peace officers as defined by article 2.12, the city must withhold the
n, arepresentative sample of which we marked, under section 552.117(a)(2) of the
nt Code; however, the city may only withhold any cellular telephone numbers if

Governme
the cellula‘r telephone services are not paid for by a governmental body. To the extent the

employees‘ atissue timely requested confidentiality under section 552.024 of the Government

Code, the 1city must withhold the information, a representative sample of which we marked,

under section 552.117(a)(1) of the Government Code; however, the city may only withhold
any cellular telephone numbers if the cellular telephone services are not paid for by a
governme}ntal body. The city must withhold the information you have marked under section
552.130 of the Government Code. The city must withhold the information we marked under
section 552.139 of the Government Code. Except for the information we marked for release,
the city must withhold the access device numbers you marked and we marked under section
552.136 of the Government Code. To the extent the personal e-mail addresses in the
remaining|information are not the personal e-mail addresses of city officials or employees,
this infornPation is subject to section 552.137 and the city must withhold them under section
552.137 of the Government Code, unless the owners of the e-mail addresses affirmatively
consent to|their release or subsection (c) applies. The city may withhold the social security
numbers you marked under section 552.147 of the Government Code. The city must release
the remaining information; however, any information protected by copyright may only be

released in accordance with copyright law.

This letter
to the fact
determinat

ruling is limited to the particular information at issue in this request and limited
s as presented to us; therefore, this ruling must not be relied upon as a previous
tion regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and resporrsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
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orl ruling

info.shtml, or call the Office of the Attorney General’s Open Government

Hothne toll free, at (877) 673-6839. Questions concerning the allowable charges for

public information under the Act may be directed to the Office of the Attorney

General, toll free, at (888) 672-6787.

Sincerely,

W \

o ’/L‘\/L//,_. .

Matthew Taylor
Assistant Attorney General
Open Records Division

MHT/gw
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