
February 11, 2019 

Ms. Abiel Flores 
City Attorney 
City of Mission 
1201 East 8th Street 
Mission, Texas 78572 

Dear Ms. Flores: 

KEN PAXTON 
ATTORNFY GENERAL OF TEXAS 

OR2019-03935 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 750055 (ORR Nos. 18-0935 & 18-0936). 

The City of Mission (the "city") received a request for specified proposals and information 
pertaining to a specified case. You state the city has released some of the requested 
information. You state the submitted information is excepted from disclosure under sections 
552.103 and 552.104 of the Government Code. You also state release of this information 
may implicate the proprietary interests ofMedcare EMS ("Medcare"). Accordingly, pursuant 
to section 552.305 of the Government Code, you were required to notify Medcare of the 
request for information and of its right to submit arguments to this office as to why the 
submitted information should not be released. See Gov't Code§ 552.305( d); see also Open 
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits 
governmental body to rely on interested third party to raise and explain applicability of 
exception in the Act in certain circumstances). We have considered the exceptions you 
claim and reviewed the submitted information. 

Initially, we note an interested third party is allowed ten business days after the date of its 
receipt of the governmental body's notice under section 5 52.3 05( d) to submit its reasons, if 
any, as to why information relating to that party should be withheld from public disclosure. 
See Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have not received 
comments from Medcare explaining why the submitted information should not be released. 
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Therefore, we have no basis to conclude Medcare has a protected proprietary interest in the 
submitted information. See id § 552.11 O; Open Records Decision Nos. 661 at 5-6 (1999) 
(to prevent disclosure of commercial or financial information, party must show by specific 
factual evidence, not conclusory or generalized allegations, that release of requested 
information would cause party substantial competitive harm), 552 at 5 (1990) (party must 
establishprimafacie case that information is trade secret), 542 at 3. Accordingly, the city 
may not withhold the submitted information on the basis of any proprietary interest Medcare 
may have in the information. 

Section 552.103 of the Government Code provides as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection ( a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code§ 552.103(a), (c). A governmental body has the burden of providing relevant 
facts and documents to show the section 552.103( a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing (1) litigation was pending or 
reasonably anticipated on the date the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d479, 481 (Tex. App.-Austin 1997, orig. proceeding); 
Heard v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, 
writ refd n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must 
meet both prongs of this test for information to be excepted under section 552.103(a). 

The city generally asserts the information at issue relates to pending litigation. However, we 
find you have failed to demonstrate the city was involved in pending litigation relating to the 
information at issue at the time it received the present request for information. Therefore, 
the city may not withhold the information at issue under section 552.103(a) of the 
Government Code. 

Section 552.104(a) of the Government Code excepts from disclosure "information that, if 
released, would give advantage to a competitor or bidder." Gov't Code§ 552.104(a). The 
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"test under section 552.104 is whether knowing another bidder's [ or· competitor's 
information] would be an advantage, not whether it would be a decisive advantage." Boeing 
Co. v. Paxton, 466 S.W.3d 831, 841 (Tex. 2015). You argue release of the submitted 
information would harm Medcare by giving an advantage to its competitors. However, such 
an interest in protecting the information belongs to Medcare and not the city. Upon review, 
we find the city may not withhold the information at issue under section 552.104(a). 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision."' Gov't 
Code§ 552.101. Section 552.101 encompasses the doctrine of common-law privacy. Indus. 
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). Under the 
common-law right of privacy, an individual has a right to be free from the publicizing of 
private affairs in which the public has no legitimate concern. Id. at 682. The Third Court 
of Appeals has concluded public citizens' dates of birth are protected by common-law 
privacy pursuant to section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV, 
2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. denied) (mem. op.). We 
note the right to privacy is a personal right that lapses at death, and the common-law right 
to privacy does not encompass information that relates only to a deceased individual. Moore 
v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489,491 (Tex. Civ. App.-Texarkana 
1979, writ refd n.r.e.); see also Justice v. Belo Broad. Corp., 472 F. Supp. 145, 147 (N.D. 
Tex. 1979) ("action for invasion of privacy can be maintained only by a living individual 
whose privacy is invaded" (quoting RESTATEMENT (SECOND) OF TORTS§ 6521 (1977))); 
Attorney General Opinions JM-229 (1984) ("the right of privacy lapses upon death"), H-917 
(1976) ("We are ... of the opinion that the Texas courts would follow the almost uniform 
rule of other jurisdictions that the right of privacy lapses upon death."); Open Records 
Decision No. 272 (1981) ("the right of privacy is personal and lapses upon death"). Thus, 
with the exception of the date of birth belonging to the decedent, the city must withhold all 
public citizens' dates ofbirth under section 552.101 of the Government Code in conjunction 
with common-law privacy. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's or driver's license or permit, a motor vehicle title or registration, or a personal 
identification document issued by an agency of Texas or another state or country is excepted 
from public release. Gov't Code § 552.130(a). We conclude the city must withhold the 
information we have marked under section 552.130 of the Government Code. 

Section 552.136 of the Government Code states, "Notwithstanding any other provision of 
this chapter, a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." Id. § 552.136(b ); 

1The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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see also id. § 552.136(a) (defining "access device"). This office has determined an insurance 
policy number is an access device number for the purposes of section 552.136. See Open 
Records Decision No. 684 (2009). Accordingly, the city must withhold the information we 
have marked under section 552.136 of the Government Code. 

In summary, with the exception of the date of birth belonging to the decedent, the city must 
withhold all public citizens' dates of birth under section 552.101 of the Government Code 
in conjunction with common-law privacy. The city must withhold the information we have 
marked under section 552.130 of the Government Code. The city must withhold the 
information we have marked under section 5 52.136 of the Government Code. The city must 
release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of .the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sidney M. Pounds 
Assistant Attorney General 
Open Records Division 

SMP/eb 

Ref: ID# 750055 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


