ATTORNEY GENERAL OF TEXAS

January 30, 2019

Ms. Morgan D. Vaughan
Assistant District Attorney
Lubbock County

P.O. Box 10536

Lubbock, Texas 79408

OR2019-02724

Dear Ms. Vaughan:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 748358 (ORR# 1143).

Lubbock County (the “county”) received a request for all correspondence between any
County Commissioner or the county’s Human Resources Department and a named
individual, including any attachments, supplements, offers, acceptances, contracts, letters,
memoranda, or other communication or agreement. You state the county released some
information to the requestor. You claim some of the submitted information is excepted from
disclosure under sections 552.101, 552.102, 552.108, 552.114, 552.117, 552.130, 552.137,
552.147,and 552.152 of the Government Code. We'have considered the claimed exceptions
and reviewed the submitted information.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 encompasses information protected by other
statutes, such as chapter 411 of the Government Code, which makes confidential criminal
history record information (“CHRI”) generated by the National Crime Information Center
or by the Texas Crime Information Center. See id. § 411.083(a). CHRI means “information
collected about a person by a criminal justice agency that consists of identifiable descriptions
and notations of arrests, detentions, indictments, informations, and other formal criminal
charges and their dispositions.” Id. § 411.082(2). Title 28, part 20 of the Code of Federal
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Regulations governs the release of CHRI obtained from the federal government or other
- states. SeeOpen Records Decision No. 565 (1990). The federal regulations allow each state
to follow its individual laws with respect to CHRI it generates. See id. Section 411.083 of
the Government Code deems confidential CHRI the Texas Department of Public Safety
(“DPS”) maintains, except DPS may disseminate this information as provided in chapter 411,
subchapter F or subchapter E-1, of the Government Code. See Gov’t Code § 411.083(a).
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI,
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. /d. § 411.089(b)(1). Other entities specified in chapter
411 of the Government Code are entitled to obtain CHRI from DPS or another criminal
justice agency; however, those entities may not release CHRI except as provided by chapter
411. See generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or any other
criminal justice agency must be withheld under section 552.101 in conjunction with chapter
411, subchapter F, of the Government Code. Upon review, we find you failed to demonstrate
any portion of information at issue consists of CHRI for purposes of section 411.083.
Therefore, the county may not withhold any of the submitted information under section

552.101 of the Government Code in conjunction with section 411.083 of the Government
Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at
683. This office has found personal financial information not relating to a financial
transaction between an individual and a governmental body is excepted from disclosure
under common-law privacy. See Open Records Decision No. 600 (public employee’s
withholding allowance certificate, designation of beneficiary of employee’s retirement
benefits, direct deposit authorization, and employee’s decisions regarding voluntary benefits
programs, among others, protected under common-law privacy). We note, however, the
public generally has a legitimate interest in information relating to public employment and
public employees. See Open Records Decision Nos. 562 at 10 (1990) (personnel file
information does not involve most intimate aspects of human affairs, but in fact touches on
matters of legitimate public concern), 545 (1990) (financial information pertaining to receipt
of funds from governmental body or debts owed to governmental body not protected by
common-law privacy), 470 at 4 (1987) (public has legitimate interest in job qualifications
and performance of public employees), 423 at 2 (1984) (scope of public employee privacy
is narrow). Although the references to an employee’s previous salaries may be considered
highly intimate or embarrassing, we find there is a legitimate public interest in this
information as it pertains to the employee’s employment qualifications and background. See
Open Records Decision No. 455 at 9 (1987) (applicant salary information is of legitimate
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public interest because it “bears on the applicants’ past employment record and their
suitability for the employment position in question”). Upon review, we find you failed to
demonstrate any portion of the information at issue is highly intimate or embarrassing and
not of legitimate public concern. Therefore, the county may not withhold any of the
submitted information under section 552.101 of the Government Code in conjunction with
common-law privacy.

Section 552.102(a) of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). The Texas Supreme Court held section
552.102(a) excepts from disclosure the dates of birth of state employees in the payroll
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts
v. Attorney Gen. of Tex. , 354 S.W.3d 336 (Tex. 2010). Thus, under Texas Comptroller,
section 552.102(a) is applicable to the birth date of an employee of a governmental body in
arecord maintained by his or her employer in an employment context. Upon review, we find
you failed to demonstrate any portion of the information at issue consists of dates of birth of
county employees. Therefore, the county may not withhold any of the submitted information
under section 552.102 of the Government Code. "

Section 552.108 of the Government Code provides the following:

(a) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from the
requirements of Section 552.021 if:

(1) release of the information would interfere with the detection,
investigation, or prosecution of crime;

(2) it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not
result in conviction or deferred adjudication;

(3) it is information relating to a threat against a peace officer or
detention officer collected or disseminated under Section 411.048; or

(4) it is information that:
(A) 1s prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal

litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.
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(b) An internal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from the requirements of Section 552.021 if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution;

(2) the internal record or notation relates to law enforcement only in
relation to an investigation that did not result in conviction or
deferred adjudication; or

(3) the internal record or notation:

(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Gov’t Code § 552.108(a)-(b). A governmental body raising section 552.108 must explain
the applicability of section 552.108. See id. § 552.301(e)(1)(A) (governmental body must
provide comments explaining why exceptions raised should apply to information requested).
You generally raise section 552.108 for the information at issue. A governmental body
claiming subsection 552.108(a)(1) or subsection 552.108(b)(1) must explain how and why
the release of the requested information would interfere with law enforcement. See id
§ 552.108(a)(1), (b)(1); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You do not inform
us the information at issue pertains to a specific ongoing criminal investigation or
prosecution, nor have you explained how its release would interfere with the detection,
investigation, or prosecution of crime. Thus, you have failed to demonstrate the applicability
of subsection 552.108(a)(1) or subsection 552.108(b)(1). A governmental body claiming
subsection 552.108(a)(2) or subsection 552.108(b)(2) must demonstrate the requested
information relates to a criminal investigation that has concluded in a final result other than
aconviction or deferred adjudication. See Gov’t Code § 552.108(a)(2), (b)(2). Youhave not
demonstrated the information at issue pertains to any specific investigation that concluded
in a final result other than a conviction or deferred adjudication. Thus, you have failed to
demonstrate the applicability of either subsection 552.108(a)(2) or subsection 552.108(b)(2).
Subsection 552.108(a)(3) is also inapplicable as the submitted information does not relate
to a threat against a police officer. See id. § 552.108(a)(3). Lastly, you do not assert the
information at issue was prepared by an attorney representing the state or that it reflects the
mental impressions or legal reasoning of an attorney representing the state. See id.
§ 552.108(a)(4), (b)(3). Therefore, the county may not withhold any of the submitted
information under section 552.108 of the Government Code.
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Section 552.114(b) of the Government Code excepts from disclosure student records “at an
educational institution funded wholly or partly by state revenue.” See id. § 552.114(b). This
office has determined the same analysis applies under section 552.114 and the Family
Educational Rights and Privacy Act of 1974 (“FERPA”), section 1232g of title 20 of the
United States Code. FERPA governs the availability of student records held by educational
institutions or agencies receiving federal funds. We note section 552.114 and FERPA apply
only to student records in the custody of an educational institution and records directly
transferred from an educational institution to a third party. See 34 C.F.R. § 99.33(a)(2). You
generally claim some of the information at issue is confidential under section 552.114. We
note the county is not an “educational institution” for purposes of section 552.114. See Open
Records Decision No. 309 at 3 (1983) (City of Forth Worth not an “educational agency” for
purposes of FERPA). Further, we have no indication any portion of the information at issue
was transferred directly to the county from an educational institution. Therefore, we
conclude the county may not withhold any of the information at issue on the basis of section
552.114 of the Government Code.

Section 552.117(a)(1) of the Government Code excepts from disclosure the home address
and telephone number, emergency contact information, social security number, and family
member information of a current or former employee or official of a governmental body who
requests this information be kept confidential under section 552.024 of the Government
Code. See Gov’t Code § 552.117(a)(1). Upon review, we find you failed to demonstrate the
information at issue pertains to a current or former employee or official of the county.
Therefore, the county may not withhold any of the information at issue under section 552.117
of the Government Code.

Section 552.130 of the Government Code excepts from public disclosure information relating
to a motor vehicle opérator’s or driver’s license, motor vehicle title or registration, or
personal identification document issued by an agency of this state or another state or country.
See id § 552.130. Accordingly, the county must withhold the motor vehicle record
information we marked under section 552.130 of the Government Code. ’

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body[,]” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). /d § 552.137(a)-(c). The e-mail
addresses at issue are not excluded by subsection (c). Accordingly, the county must withhold
the personal e-mail addresses we marked under section 552.137 of the Government Code,
unless the owners affirmatively consent to their public disclosure.

Section 552.147 of the Government Code excepts from disclosure the social security number
of a living person. See id. § 552.147. Upon review, we agree the county may withhold the

social security number within the remaining information under section 552.147 of the
Government Code.
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Section 552.152 of the Government Code provides:

Information in the custody of a governmental body that relates to an
employee or officer of the governmental body is excepted from the
requirements of Section 552.021 if, under the specific circumstances
pertaining to the employee or officer, disclosure of the information would
subject the employee or officer to a substantial threat of physical harm.

Id § 552.152. You generally raise section 552.152 for some of the remaining information
atissue. Upon review, we find you failed to demonstrate the release of any of the remaining
information would subject an employee or officer to a substantial risk of physical harm.

Therefore, the county may not withhold any of the remaining information under section
552.152 of the Government Code.

In summary, the county must withhold the motor vehicle record information we marked
under section 552.130 of the Government Code. The county must withhold the personal
e-mail addresses we marked under section 552.137 of the Government Code, unless the
owners affirmatively consent to their public disclosure. The county may withhold the social
security number we marked under section 552.147 of the Government Code. The county
must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Fugl

James M. Graham
Assistant Attorney General
Open Records Division

JIMG/mo
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Ref: ID# 748358
Enc. Submitted documents

c: Requestor
(w/o enclosures)



