SLEXRSY

KEN PAXTON

ATTORNEY GENERAL OF TEXAS

January 8, 2019

Ms. D’anna Shea Smith
Assistant City Attorney

City of Sugar Land

P.O.Box 110

Sugar Land, Texas 77487-0110

OR2019-00488

Dear Ms. Smith:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 745248 (ORR# W005383).

The Sugar Land Police Department (the “department™) received a request for the personnel
files of a named employee. The department states it has released some of the requested
information, but claims some of the submitted information is excepted from disclosure under
section 552.101 of the Government Code. We have considered the claimed exception and
reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses section 6103(a) of title 26 of the United States
Code. See 26 U.S.C. § 61.03(a); Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989),
aff din part, 993 F.2d 1111 (4th Cir. 1993); Attorney General Opinion H-1274 (1978) (tax
returns); Open Records Decision No. 600 (1992) (W-4 forms). Section 6103(b) defines the
term “return information” as encompassing “a taxpayer’s identity, the nature, source, or
amount of income, payments, receipts, deductions, exemptions, credits, assets, liabilities, net
worth, tax liability, tax withheld, deficiencies, overassessments or tax payments . . . or any
other data, received by, recorded by, prepared by, furnished to, or collected by the Secretary
[of the Treasury] with respect to a return or with respect to the determination of the
existence, or possible existence, of liability . . . for any tax . . . penalty . . . or offense[.]” 26
U.S.C.§6103(b)(2)(A). Nevertheless, section 6103(e) creates an exception to confidentiality
under section 6103(a) and provides for disclosure of tax return information to the taxpayer.
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See id. § 6103(e)(7) (information may be disclosed to any person authorized by subsection
(e) to obtain such information if Secretary of Treasury determines such disclosure would not
seriously impair tax administration); see also Lake v. Rubin, 162 F.3d 113 (D.C. Cir. 1998)
(26 U.S.C. § 6103 represents exclusive statutory route for taxpayer to gain access to own
return information and overrides individual’s right of access under federal Freedom of
Information Act). The requestor has submitted a signed authorization for the individual
whose information is at issue. Therefore, the city must release the W-2 and W-4 forms to
this requestor pursuant to section 6103(e) of title 26 of the United States Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA”), subtitle B of title 3 of the Occupations Code. See Occ. Code §§ 151.001-168.202.
Section 159.002 of the MPA provides in relevant part the following:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 at 3-4 (1988), 370 at 2 (1983), 343 at 1 (1982). Upon review, we find
some of the submitted information, which we have marked, constitutes medical records.
Accordingly, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with the MPA. However, we note
the remaining information that the department seeks to withhold under the MPA consists of
a report of the result of a drug test. Section 159.001 of the MPA defines “patient” as “a
person who, to receive medical care, consults with or is seen by a physician.” Occ. Code
§ 159.001(3). Because the individual at issue did not receive medical care in the
administration of the drug test, he is not a patient for purposes of section 159.002. Therefore,
this information does not consist of confidential medical records for purposes of the MPA.
Consequently, the department may not withhold the information at issue under section
552.101 of the Government Code on this basis.
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Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). However, section 552.023(a) of the Government Code provides a
governmental body may not deny access to a person or a person’s representative to whom
the information relates on the grounds that the information is considered confidential under
privacy principles. Gov’t Code § 552.023(a). Accordingly, the requestor has a right of
access to the named employee’s private information pursuant to section 552.023.

In summary, the department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with the MPA. The department
must release the remaining information.'

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Jamesf,/Coggeshall
Assistant Attorney General
Open Records Division
JLC/gw

Ref: ID# 745248

Enc. Submitted documents

c: Requestor
(w/o enclosures)

'Because the requestor has a special right of access to some of the information being released, the
- department must again seek a decision from this office if it receives another request for the same information
from another requestor.



