
KEN PAXTON 
ATTORNEY GENERAL OP TEXAS 

February 27, 2018 

Ms. Diana Shearer 
Assistant County Attorney 
El Paso County Attorney's Office 
500 East San Antonio 
Room 503, County Courthouse 
El Paso, Texas 697375 

Dear Ms. Shearer: 

OR2018-04523 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 697375 (File No. OP-17-437). 

The El Paso County Medical Examiner's Office (the "medical examiner's office") received 
a request for the complete file pertaining to a specified case and a named individual. You 
claim the submitted information is excepted from disclosure under sections 552.101, 
552.103, and 552.108 of the Government Code. We have considered the exceptions you 
claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.101 encompasses information made confidential by other 
statutes, including section 261.201 of the Family Code, which provides, in relevant part: 

(a) [T]he following information is confidential, is not subject to public 
release under [the Act] and may be disclosed only for purposes consistent 
with this code and applicable federal or state law or under rules adopted by 
an investigating agency: 
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(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 

. providing services as a result of an investigation. 

(k) Notwithstanding Subsection (a), an investigating agency ... on request, 
shall provide to the parent, managing conservator, or other legal 
representative of a child who is the subject of reported abuse or neglect, or to 
the child if the child is at least 18 years of age, information concerning the 
reported abuse or neglect that would otherwise be confidential under this 
section. The investigating agency shall withhold information under this 
subsection if the parent, managing conservator, or other legal representative 
of the child requesting the information is alleged to have committed the abuse 
or neglect. 

(1) Before a child or a parent, managing conservator, or other legal 
representative of a child may inspect or copy a record or file concerning the 
child under Subsection (k), the custodian of the record or file must redact: 

(2) any information that is excepted from required disclosure under 
[the Act], or other law[.] 

Fam. Code§ 261.201(a), (k), (1)(2). Upon review, we find the submitted information was 
used or developed in an investigation of alleged or suspected child abuse or neglect under 
chapter 261 of the Family Code, so as to fall within the scope of section 261.201 ( a). See id. 
§§ 101.003(a) (defining "child" for purposes of section 261.201), 261.001(1), (4) (defining 
"abuse" and "neglect" for purposes of section 261.201 of Family Code). We note the 
requester is a parent of the alleged child victim at issue and is not accused of committing the 
alleged or suspected child abuse or neglect. Therefore, the medical examiner's office may 
not withhold the submitted information from the requester on the basis of section 261.201 ( a) 
of the Family Code. See id. § 261.201(k). Section 261.201(1)(2), however, states any 
information that is excepted from required disclosure under the Act or other law may still be 
withheld from disclosure. Id. § 261.201 (1)(2). Therefore, we will consider your arguments 
under sections 552.101, 552.103, and 552.108 of the Government Code for the submitted 
information. 
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Section 552.101 of the Government Code also encompasses section 773.091 of the Health 
and Safety Code, which provides, in relevant part: 

(b) Reco~ds of the identity, evaluation or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age, sex, 
occupation, and city of residence of a patient who is receiving emergency 
medical services. 

Health & Safety Code § 773.091(b), (g). Except for the information specified in 
section 773.091(g), emergency medical services ("EMS") records are deemed confidential 
under section 773.091. Upon review, we find the information in Exhibit C-1 constitutes 
records of the identity, evaluation, or treatment of a patient by EMS personnel. Thus, except 
for the information subject to section 773.091(g), the medical examiner's office must 
withhold the information in Exhibit C-1 under section 552.101 of the Government Code in 
conjunction with section 773.091(b) of the Health and Safety Code. 

Section 552.101 of the Government Code also encompasses information made confidential 
by statute, such as the Medical Practice Act ("MPA"), subtitle B oftitle 3 of the Occupations 
Code, which governs release of medical records. Section 159.002 of the MPA provides, in 
relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 
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0cc. Code § 159 .002( a)-( c ). Information subject to the MP A includes both medical records 
and information obtained from those medical records. See id.§§ 159.002, .004. This office 
has concluded the protection afforded by section 159 .002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). We have further found when a file is 
created as a result of a hospital stay, all the documents in the file referring to diagnosis and 
treatment constitute physician-patient communications or "[r]ecords of the identity, 
diagnosis, evaluation, or treatment of a patient by a physician that are created or maintained 
by a physician." Open Records Decision No. 546at 1 (1990). Section 159.001 oftheMPA 
defines a "patient" as "a person who, to receive medical care, consults with or is seen by a 
physician." 0cc. Code § 159.001(3). Under this definition, a deceased person is not a 
patient under section 159.002. Thus, the MPA is applicable only to records related to a 
person who was alive at the time of diagnosis, evaluation, or treatment to which the records 
pertain. Further, the administration of drug tests does not constitute medical care for 
purposes of section 159.002. 

Upon review, we find the information we marked in Exhibit Dis confidential under the 
MP A. Accordingly, the medical examiner's office must withhold the information we marked 
under section 552.101 of the Government Code in conjunction with the MPA. However the 
remaining information either pertains to an individual who was deceased at the time of 
diagnosis, evaluation, or treatment, or consists of reports of the results of drug tests. Thus, 
we find you have not demonstrated any of the remaining information in Exhibit D is 
confidential under the MP A. Therefore, the medical examiner's office may not withhold any 
of the remaining information at issue under section 552.101 of the Government Code on that 
basis. 

Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right to 
make certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type 
protects an individual's autonomy within "zones of privacy" which include matters related 
to marriage, procreation, contraception, family relationships, and child rearing and education. 
Id. The second type of constitutional privacy requires a balancing between the individual's 
privacy interests and the public's need to know information of public concern. Id. The scope 
of information protected is narrower than that under the common law doctrine of privacy; 
the information must concern the "most intimate aspects of human affairs." Id. at 5 (citing 
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). However, because 
privacy is a personal right that lapses at death, the constitutional right to privacy does not 
encompass information that relates only to a deceased individual. Accordingly, information 
pertaining to a deceased individual may not be withheld on constitutional privacy grounds. 
See Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. 
App.-Texarkana 1979, writ ref'd n.r.e.); see also Open Records Decision No. 272 (1981) 
("the right of privacy is personal and lapses upon death"). The United States Supreme Court, 
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· however, has determined that surviving family members can have a privacy interest in 
information relating to their deceased relatives. See Nat 'l Archives & Records Admin. v. 
Favish, 541 U.S. 157 (2004). You state, and provide documentation showing, you notified 
the next of kin of the deceased individual of the request for information and of the right to 
submit comments to this office. As of the date of this decision, we have not received any 
correspondence from the deceased individual's next of kin. Thus, we have no basis for 
determining the family's privacy interests in the information at issue. Therefore,· we 
conclude the medical examiner's office may not withhold any of the remaining information 
under section 552.101 of the Government Code in conjunction with constitutional privacy. 

Section 552.108( a)(l) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if: (1) release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(l). Generally, a 
governmental body claiming section 552.108(a)(l) must explain how and why the release 
of the requested information wouldinterferewithlawenforcement. See id §§ 552.108(a)(l), 
.301(e)(l)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). Section 552.108 may 
be invoked by the proper custodian of information relating to a pending investigation or 
prosecution of criminal conduct. See Open Records Decision No. 4 7 4 at 4-5 (1987). Where 
a non-law enforcement agency has custody of information that would otherwise qualify for 
exception under section 552.108 as information relating to the pending case of a law 
enforcement agency, the custodian of the records may withhold the information ifit provides 
this office with a demonstration the information relates to the pending case and a 
representation from the law enforcement agency that it wishes to have the information 
withheld. The medical examiner's office states the El Paso County Sheriffs Office (the 
"sheriff s office") has advised the medical examiner's office Exhibit G-1 relates to an active 
criminal investigation or prosecution. The medical examiner's office informs us the sheriffs 
office objects to disclosure of the information at issue because its release would interfere 
with the investigation. Based upon this representation, we conclude the release of Exhibit 
G-1 would interfere with the detection, investigation, or prosecution of crime. See Houston 
Chronicle Publishing Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston 
[14th Dist.] 1975) (court delineates law enforcement interests that are present in active 
cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). Thus, section 
552.108(a)(l) .of the Government Code is applicable to Exhibit G-1 and the medical 
examiner's office may withhold the information at issue on behalf of the sheriffs office on 
that basis. 1 

In summary, except for the information subject to section 773. 091 (g), the medical examiner's 
office must withhold the information in Exhibit C-1 under section 552.101 of the 
Government Code in conjunction with section 773.091(b) of the Health and Safety Code. 

1 As our ruling is dispositive, we need not address your remaining argument against disclosure. 
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The medical examiner's office must withhold the information we marked under section 
552.101 of the Government Code in conjunction with the MPA. The medical examiner's 
office may withhold Exhibit G-1 under section 552.108(a)(l) of the Government Code on 
behalf of the sheriffs office. The medical examiner's office must release the remaining 
information. 2 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Ashley Crut field 
Assistant Attorney General 
Open Records Division 

AC/sb 

Ref: ID# 697375 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

2W e note the requestor has a special right of access to the information being released in this instance. 
Because such information is confidential with respect to the general public, if the medical examiner's office 
receives another request for this information from a different requestor, the medical examiner's office must 
again seek a ruling from this office. 


