ATTORNEY GENERAL OF TEXAS

February 27, 2018

Ms. Ruth H. Soucy

Deputy Chief Counsel

Open Records Section

Texas Comptroller of Public Accounts
P.O. Box 13528

Austin, Texas 78711-3528

OR2018-02272A

Dear Ms. Soucy:

This office issued Open Records Letter No. 2018-02272 (2018) on February 1, 2018. We
have examined this ruling and determined that an error was made in its issuance. When this
office determines than an error was made in the decision process under sections 552.301
and 552.306 of the Government Code, and that error resulted in an incorrect decision, we
will correct the previously issued ruling. Consequently, this decision serves as the corrected
ruling and is a substitute for the decision issued on February 1, 2018. See generally Gov’t
Code § 552.011 (providing that Office of Attorney General may issue decision to maintain
uniformity in application, operation, and interpretation of Public Information Act (“Act™)).
This ruling was assigned ID# 704845 (Comptroller ID# 13826225864).

The Texas Comptroller of Public Accounts (the “comptroller’s office™) received a request
for information related to the seizure of a specified property, communications from a named
taxpayer, and the amount of taxes paid or unpaid by a named taxpayer. You state you will
release some information. You state you will withhold audit working papers pursuant to
Open Records Letter No. 2007-10491 (2007) and information entered into the comptroller’s
internal Agency Work Manager system pursuant to Open Records Letter No. 2004-3926
(2004)."  You claim the submitted information is excepted from disclosure under

'Open Records Letter No. 2007-10491 is a previous determination authorizing the comptroller’s office
to withhold audit working papers created or maintained during the course of a tax audit conducted under the
authority of section 111.004 of the Tax Code from the public on the basis of section 552.116 without the
necessity of again requesting an attorney general decision under the Act. Open Records Letter No, 2004-3926
is a previous determination authorizing the comptroller’s office to withhold comments entered into the
comptroller’s internal Agency Work Manager system that are prepared or maintained in conducting audits under
section 552.116 of the Government Code.
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sections 552.101, 552.107, 552.108, and 552.111 of the Government Code. We have

considered the exceptions you claim and reviewed the submitted representative sample of
information.? '

Section 552.108(a)(2) of the Government Code excepts from disclosure information
concerning an investigation that did not result in conviction or deferred adjudication. Id.
§552.108(a)(2). A governmental body claiming section 552.108(a)(2) must demonstrate the
requested information relates to a criminal investigation that has concluded in a final result
other than a conviction or deferred adjudication. See id. § 552.301(e)(1)(A) (governmental
body must provide comments explaining why exceptions raised should apply to information
requested). We note section 552.108 applies only to records created by an agency, or a
portion of an agency, whose primary function is the investigation of crimes and enforcement
of criminal laws. See Open Records Decision Nos. 493 (1988),287 (1981). Section 552.108
is generally not applicable to records created by an agency whose chief function is essentially
regulatory in nature. See Open Records Decision No. 199 (1978). The comptroller’s office
is a law enforcement agency for purposes of administering the Tax Code. A&T Consultants,
Inc. v. Sharp, 904 S.W.2d 668, 678-79 (Tex. 1995). You state Exhibit R pertains to a
concluded criminal investigation that did not result in conviction or deferred adjudication.
Based on this representation, we agree section 552.108(a)(2) is applicable to Exhibit R.

However, section 552.108 does not except from disclosure “basic information about an
arrested person, an arrest, or a crime.” Gov’t Code § 552.108(c). Section 552.108(c) refers
to the basic “front-page” information held to be public in Houston Chronicle Publishing Co.
v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref’d
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). See also Open Records Decision No. 127
(1976) (summarizing types of information considered to be basic information). Accordingly,
with the exception of basic information, which you state will be released, the comptroller’s
office may withhold Exhibit R under section 552.108(a)(2) of the Government Code.

Section 552.108 of the Government Code provides, in pertinent part,

(b) An internal record or notation of a law enforcement agency or. prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if:

(1) release of the internal record or notation would interfere with law
enforcement or prosecution|.]

Gov’t Code § 552.108(b)(1). Section 552.108(b)(1) is intended to protect “information
which, if released, would permit private citizens to anticipate weaknesses in a police

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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department, avoid detection, jeopardize officer safety, and generally undermine police efforts
to effectuate the laws of this State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327
(Tex. App.—Austin 2002, no pet.). To prevail on its claim that section 552.108(b)(1)
excepts information from disclosure, a governmental body must do more than merely make
a conclusory assertion that releasing the information would interfere with law enforcement.
Instead, the governmental body must meet its burden of explaining how and why release of
the requested information would interfere with law enforcement and crime prevention.
See Open Records Decision No. 562 at 10 (1990) (construing statutory predecessor). This
office has concluded that section 552.108(b) excepts from public disclosure information
relating to the security or operation of a law enforcement agency. See, e.g., Open Records
Decision Nos. 531 (1989) (release of detailed use of force guidelines would unduly interfere
with law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to
protect investigative techniques and procedures used in law enforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crime may be excepted). Section 552.108(b)(1) is not applicable, however,
to generally known policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code
provisions, common law rules, and constitutional limitations on use of force not
protected), 252 at 3 (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known). We note
section 552.108 applies only to records created by an agency, or a portion of an agency,
whose primary function is the investigation of crimes and enforcement of criminal laws. See
Open Records Decision Nos. 493 (1988), 287 (1981). Section 552.108 is generally not
applicable to records created by an agency whose chief function is essentially regulatory in
nature. See Open Records Decision No. 199 (1978). The comptroller’s office is a law
enforcement agency for purposes of administering the Tax Code. A&T Consultants, Inc. v.
Sharp, 904 S.W.2d 668, 678-79 (Tex. 1995).

You inform us Exhibit S consists of internal records of the comptroller’s office’s
enforcement division for enforcement of state tax laws. You also inform us disclosure of the
information at issue would interfere with law enforcement investigative abilities by revealing
the comptroller’s office’s investigation and tax collection methods. Based on your
representations and our review, we agree the release of this information would interfere
with law enforcement. Thus, the comptroller’s office may withhold Exhibit S under
section 552.108(b)(1) of the Government Code.

Section 552.111 of the Government Code excepts from disclosure “[a]n interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency[.]” See Gov’t Code § 552.111. This section encompasses the attorney work
product privilege found in rule 192.5 of the Texas Rules of Civil Procedure. City of Garland
v. Dallas Morning News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677
at 4-8 (2002). Rule 192.5 defines work product as:

(1) [M]aterial prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
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the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between a
party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

TEX.R.CIv.P. 192.5(a). A governmental body seeking to withhold information under this
exception bears the burden of demonstrating the information was created or developed for
trial or in anticipation of litigation by or for a party or a party’s representative. Id.; ORD 677
at 6-8. In order for this office to conclude that the information was made or developed in
anticipation of litigation, we must be satisfied that

a) a reasonable person would have concluded from the totality of the
circumstances surrounding the investigation that there was a substantial
chance that litigation would ensue; and b) the party resisting discovery
believed in good faith that there was a substantial chance that litigation would
ensue and [created or obtained the information] for the purpose of preparing
for such litigation.

Nat’l Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance” of
litigation does not mean a statistical probability, but rather “that litigation is more than
merely an abstract possibility or unwarranted fear.” Id. at 204; ORD 677 at 7.

The work product doctrine under section 552.111 of the Government Code is applicable to
litigation files in criminal and civil litigation. Curry v. Walker, 873 S.W.2d 379, 381
(Tex. 1994); see also United States v. Nobles, 422 U.S. 225,236 (1975). In Curry, the Texas
Supreme Court determined a request for a district attorney’s “entire file” was “too broad”
and, citing National Union Fire Insurance Co. v. Valdez, 863 S.W.2d 458, 460 (Tex. 1993),
held “the decision as to what to include in [the file] necessarily reveals the attorney’s thought
processes concerning the prosecution or defense of the case.” Curry, 873 S.W.2d at 380.
Accordingly, if arequestor seeks an attorney’s entire litigation file, and a governmental body
demonstrates the file was created in anticipation of litigation, we will presume the entire file
is excepted from disclosure under the attorney work product aspect of section 552.111. Open
Records Decision No. 647 at 5 (1996) (organization of attorney’s litigation file necessarily
reflects attorney’s thought processes (citing Nat 'l Union, 863 S.W.2d at 461)). However, we
note the court in National Union also concluded a specific document is not automatically
considered to be privileged simply because it is part of an attorney’s file. 863 S.W.2d at461.
The court held an opposing party may request specific documents or categories of documents

that are relevant to the case without implicating the attorney work product privilege. Id.;
ORD 647 at 5.

You assert the remaining information represents documents encompassing the entire
litigation file of the comptroller’s office that was created in preparation for a contested
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hearing before the State Office of Administrative Hearings (“SOAH”). We understand the
SOAH hearing is a contested case governed by the Administrative Procedures Act (the
“APA”). Cf. Open Records Decision No. 588 (1991) (contested case under APA constitutes
litigation for purposes of statutory predecessor to section 552.103). Upon review, we find
the instant request encompasses the “entire” litigation file for purposes of the Curry decision,
and the comptroller's office created the file in anticipation of litigation. Thus, we agree the
comptroller’s office may withhold the remaining information as attorney work product under
section 552.111 of the Government Code.?

In summary, with the exception of basic information, which you state will be released, the
comptroller’s office may withhold Exhibit R under section 552.108(a)(2) of the Government
Code. The comptroller’s office may withhold Exhibit S under section 552.108(b)(1) of the
Government Code. The comptroller’s office may withhold the remaining information as
attorney work product under section 552.111 of the Government Code.

Finally, you ask this office to issue a previous determination that would permit the
comptroller’s office to withhold internal notations made by the comptroller’s office’s
enforcement division for tax collection purposes under section 552.108(b)(1) of the
Government Code without the necessity of requesting a decision from this office. We
decline to issue such a previous determination at this time. This letter ruling is limited to the
particular information at issue in this request and limited to the facts as presented to us;
therefore, this ruling must not be relied upon as a previous determination regarding any other
information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Emily Buchanan
Attorney
Open Records Division

EB/som

3As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Enc. Submitted documents

c: Requestor
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