KEN PAXTON

ATTORNEY GENERAL OF TEXAS

January 23, 2018

Ms. Amy L. Sims

Deputy City Attorney
Office of the City Attorney
City of Lubbock

P.O. Box 2000

Lubbock, Texas 79457

OR2018-01481

Dear Ms. Sims:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 690492 (File Nos. 1736 & 1786).

The City of Lubbock (the “city”) received two requests from the same requestor for
information pertaining to the employment of the requestor’s client, as well as
communications and records pertaining to named individuals and specified disciplinary
records.! You state you will release some information. You claim the submitted information
is excepted from disclosure under sections 552.101 and 552.103 of the Government Code.

'We note the city sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (providing if request for information is unclear, governmental body may ask requestor to clarify
request).

2Although you also raise section 552.108 of the Government Code, you make no arguments to support
this exception. Therefore, we assume you have withdrawn your claim that this section applies to the submitted
information. See Gov’t Code §§ 552.301, .302.
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We have considered the exceptions you claim and reviewed the submitted representative
sample of information.?

Initially, we note the submitted information includes officers’ Texas Commission on Law
Enforcement (“TCOLE”) identification numbers. Section 552.002(a) of the Government
Code defines “public information” as the following:

[[Information that is written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official
business:

(1) by a governmental body;

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

Gov’t Code § 552.002(a). In Open Records Decision No. 581 (1990), this office determined
certain computer information, such as source codes, documentation information, and other
computer programming, that has no significance other than its use as a tool for the
maintenance, manipulation, or protection of public property is not the kind of information
made public under section 552.021 of the Government Code. We understand an officer’s
TCOLE identification number is a unique computer-generated number assigned to peace
officers for identification in TCOLE’s electronic database, and may be used as an access
device number on the TCOLE website. Thus, we find the officers’ TCOLE numbers do not
constitute public information under section 552.002 of the Government Code. Therefore,

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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the officers’ TCOLE numbers are not subject to the Act and need not be released to the
requestor.’

Next, we note the remaining information includes city police officers’ body worn camera
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661(a) provides:

A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording. '

Occ. Code § 1701.661(a). In this instance, the requestor does not give the requisite
information under section 1701.661(a). As the requestor did not properly request the body
worn camera recordings at issue pursuant to chapter 1701, our ruling does not reach this
information and it need not be released.” However, pursuant to section 1701.661(b), a
“failure to provide all the information required by Subsection (a) to be part of a request for
recorded information does not preclude the requestor from making a future request for the
same recorded information.” Id. § 1701.661(b).

Additionally, we note the remaining information includes a custodial death report.
Article 49.18(b) of the Code of Criminal Procedure provides that with the exception of
any portion of the custodial death report the Office of the Attorney General (“OAG”)
determines is privileged, the OAG shall make the report public. See Crim. Proc. Code
art. 49.18(b). Although the city claims the submitted custodial death report is excepted from
disclosure under sections 552.101 and 552.103 of the Government Code, the exceptions to
disclosure found in the Act do not generally apply to information that other statutes make
public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Therefore, the
city must release the custodial death report pursuant to article 49.18(b) of the Code of
Criminal Procedure.

*As we are able to make this determination, we need not address your arguments against disclosure
of this information.

°As we are able to make this determination, we need not address your arguments against disclosure
of this information.
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Further, we note the submitted autopsy photographs are subject to section 11 of article 49.25
of the Code of Criminal Procedure, which provides as follows:

(a) The medical examiner shall keep full and complete records properly
indexed, giving the name if known of every person whose death is
investigated, the place where the body was found, the date, the cause and
manner of death, and shall issue a death certificate. . . . The records may not
be withheld, subject to a discretionary exception under Chapter 552,

-~ Government Code, except that a photograph or x-ray of a body taken during
an autopsy is excepted from required public disclosure in accordance with
Chapter 552, Government Code, but is subject to disclosure:

(1) under a subpoena or authority of other law; or

(2) if the photograph or x-ray is of the body of a person who died
while in the custody of law enforcement.

(b) Under the exception to public disclosure provided by [s]ubsection (a), a
governmental body . . . may withhold a photograph or x-ray described by
[s]ubsection (a) without requesting a decision from the attorney general
under [s]Jubchapter G, Chapter 552, Government Code. This subsection does
not affect the required disclosure of a photograph or x-ray under [sJubsection

(a)(1) or (2).

Crim. Proc. Code art. 49.25, § 11. We note the autopsy photographs pertain to an individual
who died while in the custody of law enforcement. Photographs taken of the body of a
- person who died while in the custody of law enforcement are public and not confidential.
Id. § 11(a)(2). Although the city seeks to withhold these photographs under sections 552.101
and 552.103 of the Government Code, as noted above, the exceptions to disclosure found in -
the Act do not generally apply to information that other statutes make public. See ORD Nos.
623 at 3, 525 at 3. Thus, the city must release the autopsy photographs we have indicated
pursuant to section 11(a)(2) of article 49.25 of the Code of Criminal Procedure.

We also note the remaining information contains CR-3 accident reports. Section 552.101
of the Government Code excepts from disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses information subject to chapter 550 of the Transportation Code.
Section 550.065 applies only to a written report of an accident required under section
550.061, 550.062, or 601.004. Transp. Code § 550.065(a)(1). Chapter 550 requires the
creation of a written report when the accident resulted in injury to or the death of a person
.or damage to the property of any person to the apparent extent of $1,000 or more. Id. §$§
550.061 (operator’s accident report), .062 (officer’s accident report). An accident report is



Ms. Amy L. Sims - Page 5

privileged and for the confidential use of the Texas Department of Transportation or a local
governmental agency of Texas that has use for the information for accident prevention
purposes. Id. § 550.065(b). Thus, the submitted accident reports are confidential under
section 550.065(b), and the city must withhold them under section 552.101 of the
Government Code.®

Further, we note portions of the remaining information are subject to section 552.022 of the
Government Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108;

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body; [and]

(18) a settlement agreement to which a governmental body is a party.

Gov’t Code § 552.022(a)(1), (3), (18). The remaining information includes completed
evaluations and investigations that are subject to subsection 552.022(a)(1). The city must
release this information pursuant to subsection 552.022(a)(1) unless it is excepted from
disclosure under section 552.108 of the Government Code or expressly made confidential
under the Act or other law. The remaining information also includes information in an
account, voucher, or contract relating to the receipt or expenditure of funds by a
governmental body that is subject to subsection 552.022(a)(3) and a settlement agreement
with the city that is subject to subsection 552.022(a)(18). Although you raise
section 552.103 of the Government Code for the information subject to 552.022, this section
is a discretionary exception to disclosure and does not make information confidential under
the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76
(Tex. App.—Dallas 1999, no pet.) (governmental body may waive Gov’t Code § 552.103);
Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663

, As we are able to make this determination, we need not address your remaining arguments against
disclosure of this information.
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at 5 (1999) (waiver of discretionary exceptions). Therefore, none of the information subject
to subsection 552.022 may be withheld under section 552.103. As you raise no further
exceptions for the evaluations and investigations submitted as items 9 and 12, this
information must be released pursuant to subsection 552.022(a)(1) of the Government Code.
However, we will consider your argument to withhold the remaining information subject to
section 552.022 under section 552.101 of the Government Code. See Gov’t Code §
552.022(a)(1). Additionally, because sections 552.117, 552.130, 552.136, and 552.137 of
the Government Code make information confidential for purposes of section 552.022, we
will consider the applicability of these exceptions to the information subject to section
552.022.7 Further, we will consider your argument under section 552.103 for the information
not subject to section 552.022.

Section 552.101 of the Government Code also encompasses information protected by section
143.089 of the Local Government Code. You state the city is a civil service city under
chapter 143 of the Local Government Code. Section 143.089 provides for the maintenance
of two different types of personnel files for each police officer employed by a civil service
city: one that must be maintained as part of the officer’s civil service file and another that
the police department may maintain for its own internal use. See Local Gov’t Code
§ 143.089(a), (g). Under section 143.089(a), the officer’s civil service file must contain
certain specified items, including commendations, periodic evaluations by the police officer’s
supervisor, and documents relating to any misconduct in any instance in which the
department took disciplinary action against the officer under chapter 143 of the Local
Government Code. Id. § 143.089(a)(1)-(2). Chapter 143 prescribes the following types of
disciplinary actions: removal, suspension, demotion, and uncompensated duty. Id.
§§ 143.051-.055. A letter of reprimand does not constitute discipline under chapter 143. See
Attorney General Opinion JC-0257. In cases in which a police department investigates a
police officer’s misconduct and takes disciplinary action against an officer, it is required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
disciplinary action, including background documents such as complaints, witness statements,
and documents of like nature from individuals who were not in a supervisory capacity, in the
police officer’s civil service file maintained under section 143.089(a). See Abbottv. Corpus
Christi, 109 S.W.3d 113,122 (Tex. App.—Austin 2003, no pet.).

All investigatory materials in a case resulting in disciplinary action are “from the employing
department” when they are held by or are in the possession of the department because of its
investigation into a police officer’s misconduct, and the department must forward them to
the civil service commission for placement in the civil service personnel file. Id. Such
records may not be withheld under section 552.101 of the Government Code in conjunction
with section 143.089 of the Local Government Code. See Local Gov’t Code § 143.089(f);

"The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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Open Records Decision No. 562 at 6 (1990). Information relating to'alleged misconduct or
disciplinary action taken must be removed from the police officer’s civil service file if the
police department determines that there is insufficient evidence to sustain the charge of

misconduct or that the disciplinary action was taken without just cause. See Local Gov’t
Code § 143.089(b)-(c).

Section 143.089(g) authorizes a police department to maintain, for its own use, a separate
and independent internal personnel file relating to a police officer. See id. § 143.089(g).
Section 143.089(g) provides as follows:

A fire or police department may maintain a personnel file on a fire fighter or
police officer employed by the department for the department’s use, but the
department may not release any information contained in the department file
to any agency or person requesting information relating to a fire fighter or
police officer. The department shall refer to the director or the director’s
designee a person or agency that requests information that is maintained in
the fire fighter’s or police officer’s personnel file.

Id In City of San Antonio v. Texas Attorney General, 851 S.W.2d 946 (Tex.
App.—Austin 1993, writ denied), the court addressed a request for information contained
in a police officer’s personnel file maintained by the police department for its use and the
applicability of section 143.089(g) to that file. The records included in the departmental
personnel file related to complaints against the police officer for which no disciplinary action
was taken. The court determined section 143.089(g) made these records confidential.
See 851 S.W.2d at 949; see also City of San Antonio v. San Antonio Express-News, 47
S.W.3d 556 (Tex. App.—San Antonio 2000, pet. denied) (restricting confidentiality under
Local Gov’t Code § 143.089(g) to “information reasonably related to a police officer’s or fire
fighter’s employment relationship”); Attorney General Opinion JC-0257 at 6-7 (2000)
(addressing functions of Local Gov’t Code § 143.089(a) and (g) files).

You state the information submitted as items 1, 2,4, 7, 8,9, 11, 13, and 14 are maintained
in the city’s police department’s internal personnel files for officers under section:
143.089(g). You inform us this information involves internal affairs investigations that did
not result in disciplinary action under chapter 143. However, we note the information at
issue contains evaluations, commendations, and information pertaining to misconduct that
resulted in disciplinary action pursuant to section 143.089. While this information may be
kept in the internal file maintained under section 143.089(g), it must also be kept in the civil
service personnel file maintained under section 143.089(a). See Local Gov’t Code
§ 143.089(a)(1). In this instance, the request was received by the city, which has access to
the files maintained under both sections 143.089(a) and 143.089(g); therefore, the request
encompasses both of these files. Accordingly, the city may not withhold the evaluations,
commendations, and information pertaining to misconduct that resulted in disciplinary action
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under section 552.101 of the Government Code in conjunction with section 143.089(g) of
the Local Government Code.

Section 143.089(e) grants a right of access to a police officer for “any letter, memorandum,
or document placed in the person’s personnel file.” See id. § 143.089(e). This office has
interpreted this provision to- grant a police officer an affirmative right of access to the
information in his or her personnel file maintained under section 143.089(a).
See Open Records Decision No. 650 at 2 n.2 (1996). In this instance, the requestor is the
representative of the police officer whose information is at issue. Accordingly, the requestor
has a statutory right of access to his client’s civil service file. You seek to withhold the
information at issue under section 552.103 of the Government Code. This office has found
that a statutory right of access overcomes general exceptions to disclosure under the Act. See
Open Records Decision Nos. 613 at 3 (1994) (exceptions in Act cannot impinge on statutory
right of access to information), 451 (1986) (specific statutory right of access provisions
overcome general exceptions to disclosure under the Act). Thus, the city may not withhold
any of the information at issue under section 552.103 of the Government Code.

However, upon review, we find the remaining information initems 1,4, 9, 13, and 14, which
we have indicated, is generally confidential under section 143.089(g) of the Local
Government Code and must be withheld from disclosure under section 552.101 of the
Government Code. We note, however, item 11 and some of the information in item 13
consist of law enforcement records, including audio and video recordings, photographs, and
incident reports, which were requested by the requestor and are maintained by the city
independently of any officer’s personnel file. Further, we note the information in items 7 and
8 are administrative records maintained independently of the personnel files at issue. The
city may not engraft the confidentiality afforded to records under section 143.089(g) to
records that exist independently of the internal files. Thus, the city may not withhold the law
enforcement records in items 11 or 13 or administrative records in items 7 and 8 under
section 552.101 in conjunction with section 143.089(g).

We note the information subject to section 143.089(g) includes fingerprints. The fingerprints
are governed by chapter 560 of the Government Code. Section 560.001(1) provides
“‘[bliometric identifier’ means a retina or iris scan, fingerprint, voiceprint, or record of hand
or face geometry.”” Gov’t Code § 560.001(1). Under section 560.003, “[a] biometric
identifier in the possession of a governmental body is exempt from disclosure under [the
Act].” Id. § 560.003. Section 560.002 states, however, that “[a] governmental body that
possesses a biometric identifier of an individual . . . may not sell, lease, or otherwise disclose
the biometric identifier to another person unless . . . the individual consents to the
disclosure[.]” Id. § 560.002(1)(A). We note the information includes the requestor’s client’s
fingerprints. Thus, the requestor has a right of access to his client’s fingerprints under
section 560.002(1)(A) of the Government Code. However, there is no indication the
requestor has a right of access to the remaining fingerprints under section 560.002. See id.
(governmental body may not sell, lease, or otherwise disclose individual’s biometric
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identifier to another person unless the individual consents to disclosure). Accordingly, the
city must withhold the fingerprints we have marked under section 552.101 of the
Government Code in conjunction with section 560.003 of the Government Code.

Although the information we have indicated is generally confidential under section
143.089(g) of the Local Government Code, section 560.002 of the Government Code
provides the requestor a right of access to his client’s fingerprints. Therefore, there is a
conflict between the confidentiality provision of section 143.089(g) and the access provisions
of section 560.002. Where information falls within both a general and a specific statutory
provision, the specific provision prevails over the general statute. See id. § 311.026 (where
general statutory provision conflicts with specific provision, specific provision prevails as
exception to general provision); Cuellar v. State, 521 S.W.2d 277 (Tex. Crim. App. 1975)
(under well-established rule of statutory construction, specific statutory provisions prevail
over general ones); City of Lake Dallas v. Lake Cities Mun. Util. Auth.,555S.W.2d 163,168
(Tex. Civ. App.—Fort Worth 1977, writ ref’d n.r.e.). Although section 143.089(g) of the
Local Government Code applies generally to all records in a personnel file, chapter 560 of
the Government Code applies specifically to biometric identifiers. Thus, we find section
560.002 of the Government Code is more specific than the confidentiality provision of
section 143.089(g). Therefore, notwithstanding section 143.089(g) of the Local Government
Code, we conclude the city must release the fingerprints to which the requestor has a right
ofaccess. The city must withhold the remaining information at issue, which we have marked
and indicated, under section 143.089(g) of the Local Government Code in conjunction with
section 552.101 of the Government Code.®

Section 552.103 of the Government Code provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure

8As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information. Additionally, we note that although section 143.089(e) provides police officers a right of access
to their own civil service file maintained under section 143.089(a), this office has determined that police officers
do not have aright to their own internal files maintained by a police department pursuant to section 143.089(g).
See Open Records Decision No. 650 at 3 (1996) (confidentiality provision of section 143.089(g) contains no
exceptions).
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under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to-the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). A governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found.,958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a).

You inform us, and have provided documentation demonstrating, litigation styled Chris
Hennsley v. Greg Stevens, et. al., Cause No. 2017526477, was pending against the city in the
72nd District Court of Lubbock, Texas at the time the city received the instant request.
Based on your representations, the submitted documentation, and our review of the
information at issue, we find litigation was active when the city received this request for
information, and the information at issue is related to the active litigation for the purposes
of section 552.103.

We note, however, the opposing party has seen or had access to some of the information at
issue. The purpose of section 552.103 is to enable a governmental body to protect its
position in litigation by forcing parties seeking information relating to that litigation to obtain
it through discovery procedures. See ORD 551 at 4-5. Thus, once the opposing party has
seen or had access to information relating to the litigation through discovery or otherwise,
there is no interest in withholding such information from public disclosure under
section 552.103. See Open Records Decision Nos. 349 (1982), 320 (1982). Upon review,
we find some of the information, which we have marked a representative sample of, has been
seen by the opposing party and may not be withheld under section 552.103(a). Therefore,
with the exception of the information seen by the opposing party, the city may withhold the
remaining information not subject to section 552.022 under section 552.103 of the
Government Code. Further, we note the applicability of section 552.103(a) ends once the
litigation has been concluded. See Attorney General Opinion MW-575 (1982); see also
Open Records Decision No. 350(1982).

Section 552.101 of the Government Code also encompasses information made confidential
by statute, such as the Medical Practice Act (“MPA”), subtitle B of title 3 of the Occupations
Code, which governs release of medical records. Section 159.002 of the MPA provides, in
relevant part:
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(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Information subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004. This office’
has concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information
we have marked constitutes a record of the identity, diagnosis, evaluation, or treatment of a
patient by a physician that was created or is maintained by a physician or someone under the
supervision of a physician. Accordingly, the city must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with the MPA.

Section 552.101 of the Government Code also encompasses information made confidential
by section 261.201 of the Family Code, which provides, in relevant part:

(a) [T]he following information is confidential, is not subject to public
release under [the Act], and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). Upon review, we find the law enforcement records pertaining to
case numbers 2017-9774, 2017-15041, and 2017-15714 were used or developed in
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investigations of alleged child abuse or neglect under chapter 261 of the Family Code. See
id. §§ 101.003(a) (defining “child” for purposes of section 261.201), 261.001(1), (4)
(defining “abuse” and “neglect” for purposes of section 261.201 of Family Code). You have
not indicated the city’s police department has adopted a rule governing the release of this
type of information. Therefore, we assume no such regulation exists. Given that
assumption, the law enforcement records pertaining to case numbers 2017-9774, 2017-
15041, and 2017-15714 are confidential under section 261.201 of the Family Code, and the
city must withhold them under section 552.101 of the Government Code.

Section 552.101 of the Government Code also encompasses information protected by
chapter 411 of the Government Code, which makes confidential criminal history record
information (“CHRI”) generated by the National Crime Information Center or by the Texas
Crime Information Center. See Gov’t Code § 411.083(a). Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations
allow each state to follow its individual laws with respect to the CHRI it generates. See id.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS”) maintains, except that DPS may disseminate this information as
provided in chapter 411, subchapter F, or subchapter E-1 of the Government Code. See
Gov’t Code § 411.083(a). Sections411.083(b)(1) and 411.089(a) authorize a criminal justice
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to
another criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other
entities specified in chapter 411 of the Government Code are entitled to obtain CHRI from
DPS or another criminal justice agency; however, those entities may not release CHRI except
as provided by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI obtained
from DPS or any other criminal justice agency must be withheld under section 552.101 in
conjunction with chapter 411, subchapter F, of the Government Code. We note some of the
remaining information, which we have marked, consists of CHRI that is confidential under
section 411.083. Thus, the city must withhold the information we marked under
- section 552.101 in conjunction with section 411.083 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. at
683. This office has also found personal financial information not relating to the financial
transaction between an individual and a governmental body is excepted from disclosure
under common-law privacy. See Open Records Decision Nos. 600 (1992) (public
employee’s withholding allowance certificate, designation of beneficiary of employee’s
retirement benefits, direct deposit authorization, and employee’s decisions regarding
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voluntary benefits programs, among others, protected under common-law privacy), 545
(1990) (deferred compensation information, participation in voluntary investment program,
election of optional insurance coverage, mortgage payments, assets, bills, and credit history).
However, information concerning financial transactions between an employee and a public
employer is generally of legitimate public interest. ORD 545. Additionally, this office has
held common-law privacy protects the identifying information of a juvenile victim of abuse
or neglect. See Open Records Decision No. 394 (1983); ¢f. Fam. Code § 261.201. Further,
this office has held common-law privacy protects the identity of a juvenile offender. See
Open Records Decision No. 394 (1983); c¢f: Fam. Code § 58.008(b). The Third Court of
Appeals has concluded public citizens’ dates of birth are protected by common-law privacy
pursuant to section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 WL
3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.). However, the
right to privacy is a personal right that lapses at death and the common-law right to privacy
does not encompass information that relates only to a deceased individual. Moore v. Charles
B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writ
ref’d n.r.e.); see also Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 147 (N.D. Tex.
1979) (“action for invasion of privacy can be maintained only by a living individual whose
privacy is invaded” (quoting RESTATEMENT (SECOND) OF TORTS § 6521 (1977))); Attorney
General Opinions JM-229 (1984) (“the right of privacy lapses upon death™), H-917 (1976)
(“We are . . . of the opinion that the Texas courts would follow the almost uniform rule of
other jurisdictions that the right of privacy lapses upon death.”); Open Records Decision No.
272 (1981) (“the right of privacy is personal and lapses upon death”). Accordingly,
information pertaining to a deceased individual may not be withheld on common-law privacy
grounds. Upon review, we find some of the remaining information, a representative sample
of which we have marked, satisfies the standard articulated by the Texas Supreme Court in
Industrial Foundation. Therefore, the city must withhold the information we have marked,
as well as all living citizens’ dates of birth, under section 552.101 of the Government Code
in conjunction with common-law privacy.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
address, home telephone number, emergency contact information, and social security number
of a peace officer, as well as information that reveals whether the peace officer has family
members, regardless of whether the peace officer complies with sections 552.024 and
552.1175 of the Government Code. See Gov’t Code § 552.117(a)(2). Section 552.117(a)(2)
applies to peace officers as defined by article 2.12 of the Code of Criminal Procedure. Upon
review, we find the city must withhold this information, a representative sample of which we
have marked and indicated, under section 552.117(a)(2) of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See id. § 552.130. Accordingly, the city must withhold the
motor vehicle record information in the remaining information, as well as any discernible
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audible or visible motor vehicle record information in the remaining audio and video
recordings, under section 552.130 of the Government Code.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136(b); see id. § 552.136(a) (defining “access device™). Upon review, we find the city
must withhold the partial credit card numbers we have marked under section 552.136 of the
Government Code.

We also note the remaining information contains e-mail addresses. Section 552.137 of the
Government Code excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body”
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). See id. § 552.137(a)-(c). Section 552.137 is not
applicable to an institutional e-mail address, an Internet website address, the general e-mail
address of a business, an e-mail address of a person who has a contractual relationship with
a governmental body, or an e-mail address maintained by a governmental entity for one of
its officials or employees. See id. § 552.137(c). To the extent the e-mail addresses at issue
are not excluded by subsection 552.137(c) of the Government Code, the city must generally
withhold such e-mail addresses under section 552.137 of the Government Code, unless the
individuals to whom the e-mail addresses belong affirmatively consent to their release. See
id. § 552.137(b). However, to the extent the e-mail addresses at issue are excluded by
subsection 552.137(c), the e-mail addresses may not be withheld under section 552.137 of
the Government Code. However, the requestor may be the individual or the authorized
representative of one of the individuals whose e-mail address is at issue, and thus, may have
a right of access pursuant to section 552.137(b). See id. § 552.137(b). Accordingly, if the
requestor is the individual or the authorized representative of this individual, the city may not
withhold the e-mail addresses at issue under section 552.137 of the Government Code which
relates to those individuals. If the requestor is not the individual or authorized representative
of this individual, the city must withhold the e-mail addresses at issue in the remaining
information under section 552.137 of the Government Code, unless the owners consent to
their disclosure.

In summary, the submitted TCOLE numbers are not subject to the Act and need not be
released to the requestor. -As the requestor did not properly request the body worn camera
recordings at issue pursuant to chapter 1701 of the Occupations Code, our ruling does not
reach this information and it need not be released. The city must release the custodial death
report pursuant to article 49.18(b) of the Code of Criminal Procedure. The city must release
the autopsy photographs we have indicated pursuant to section 11(a)(2) of article 49.25 of
the Code of Criminal Procedure. The city must withhold the submitted accident reports
under section 552.101 of the Government Code in conjunction with section 550.065(b) of
the Transportation Code. The city must release items 9 and 12 pursuant to subsection
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552.022(a)(1) of the Government Code. The city must release the fingerprints to which the
requestor has a right of access and withhold the fingerprints we have marked under section
552.101 of the Government Code in conjunction with section 560.003 of the Government
Code. With the exception of the law enforcement records pertaining to item 13, we find the
city must withhold the remaining information we have indicated in items 1, 4, 9, 13, and 14
under section 552.101 of the Government Code in conjunction with section 143.089(g) of
the Local Government Code. With the exception of the information seen by the opposing
party, the city may withhold the remaining information not subject to section 552.022 under
section 552.103 of the Government Code. The city must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with the MPA.. The
city must withhold the law enforcement records pertaining to case numbers 2017-9774,
2017-15041,and 2017-15714 under section 552.101 of the Government Code in conjunction
with section 261.201 of the Family Code. The city must withhold the information we have
marked under section 552.101 of the Government Code in conjunction with section 411.083
of the Government Code. The city must withhold the information, a representative sample
of which we have marked, as well as all living citizens’ dates of birth, under section 552.101
of the Government Code in conjunction with common-law privacy. The city must withhold
the information, a representative sample of which we have marked and indicated, under
section 552.117(a)(2) of the Government Code. The city must withhold the motor vehicle
record information in the remaining information, as well as any discernible audible or visible
motor vehicle record information in the remaining audio and video recordings, under
section 552.130 of the Government Code. The city must withhold the partial credit card
numbers we have marked under section 552.136 of the Government Code. To the extent the
requestor is not the individual or authorized representative of the individual at issue, the city
must withhold the e-mail addresses in the remaining information under section 552.137 of
the Government Code, unless the owners consent to their disclosure. The city must release
the remaining information.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

*We note the requestor has a right ofaccess to some of the information being released. See Gov’t Code
§ 552.023(a) (governmental body may not deny access to person to whom information relates or person’s agent
on ground that information is considered confidential by privacy principles); Open Records Decision No. 481
at 4 (1987) (privacy theories not implicated when individuals request information concerning themselves).
Thus, the city must again seek a decision from this office if it receives another request for the same information
from another requestor. Additionally, we note the information being released contains social security numbers.
Section 552.147(b) of the Government Code authorizes a governmental body to redact a living person’s social
security number from public release without the necessity of requesting a decision from this office. See Gov’t
Code § 552.147(b). ) :
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Erin Groff %

Assistant Attorney General
Open Records Division

EMG/sb
Ref: ID# 690492
Enc. Submitted documents

c: Requestor
(w/o enclosures)



