ATTORNEY GENERAL OF TEXAS
January 18, 2018

Mzr. Leonard V. Schneider
Counsel for the City of Huntsville
Lile Parker PLLC
2261 Northpark Drive, Suite 445
Kingwood, Texas 77339
OR2018-01182

Dear Mr. Schneider:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 691371. '

The City of Huntsville (the “city”), which you represent, received a request for information
pertaining to a named individual during a specified time period. You state the city will
redact certain motor vehicle record information under section 552.130(¢c) of the Government
Code and social security numbers under section 552.147(b) of the Government Code.' You
claim the requested information is excepted from disclosure under section 552.101 of the
Government Code.> We have considered the exception you claim and reviewed the
submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information that is (1) highly intimate or embarrassing, the publication of which
would be highly objectionable to a reasonable person, and (2) not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To

'Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t
Code § 552.130(c). Ifa governmental body redacts such information, it must notify the requestor in accordance
with section 552.130(e). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code authorizes a
governmental body to redact a living person’s social security number from public release without the necessity
of requesting a decision from this office. See id. § 552.147(b).

*We note that although you raise section 552.108 of the Government Code, you make no arguments

to support this exception. Therefore, we assume you have withdrawn your claim this section applies to the
submitted information. See Gov’t Code §§ 552.301, .302.
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demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has
found that personal financial information not relating to the financial transaction between an
individual and a governmental body is excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 600 (1992), 545 (1990).
Additionally, this office has concluded some kinds of medical information are generally
highly intimate or embarrassing. See Open Records Decision No. 455 (1987). We note the
identity of the victim of an alleged sexual assault is confidential under common-law privacy.
See id. at 683; see also Open Records Decision Nos. 393 (1983), 339 (1982). We also note
the court of appeals has concluded public citizens’ dates of birth are protected by
common-law privacy pursuant to section 552.101. See Paxton v. City of Dallas, No.
03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied)
(mem. op.). Additionally, a compilation of an individual’s criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person. Cf. U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (finding significant privacy interest in compilation of
individual’s criminal history by recognizing distinction between public records found in
courthouse files and local police stations and compiled summary of criminal history
information). Furthermore, we find that a compilation of a private citizen’s criminal history
is generally not of legitimate concern to the public. Because “the right of privacy is purely
personal,” that right “terminates upon the death of the person whose privacy is invaded.”
Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ.
App.—Texarkana 1979, writ ref’d n.r.e.); Open Records Decision No. 272 at 1 (1981).

The present request requires the city to compile unspecified law enforcement records
concerning the individual at issue. We find this request for unspecified law enforcement
records implicates the named individual’s right to privacy. Therefore, to the extent the city
maintains law enforcement records depicting the named individual as a suspect, arrestee, or
criminal defendant, the city must withhold any such information under section 552.101 of
the Government Code in conjunction with common-law privacy. We note the city has
submitted information that does not depict the named individual as a suspect, arrestee, or a
criminal defendant. This information does not constitute a criminal history compilation
protected by common-law privacy and may not be withheld on that basis under section
552.101. However, upon review, we find portions of this information, which we have
marked, and all public citizens’ dates of birth satisfy the standard articulated by the Texas
Supreme Court in Industrial Foundation. Accordingly, the city must withhold the
information we have marked and all public citizens’ dates of birth under section 552.101 of
the Government Code in conjunction with common-law privacy.

Section 552.101 of the Government Code also encompasses section 411.153 of the
Government Code, which provides, as follows:

(a) A DNA record stored in the DNA database is confidential and is not
subject to disclosure under [the Act].
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(b) A person commits an offense if the person knowingly discloses to an
unauthorized recipient information in a DNA record or information related
to a DNA analysis of a sample collected under this subchapter.

(c) An offense under this section is a state jail felony.
(d) A violation under this section constitutes official misconduct.

Gov’t Code § 411.153. A “DNA record” means the results of a forensic DNA analysis
performed by a DNA laboratory. See id. § 411.141(6)-(7). “Forensic analysis” is defined
as “amedical, chemical, toxicologic, ballistic, or other expert examination or test performed
on physical evidence, including DNA evidence, for the purpose of determining the
connection of the evidence to a criminal action.” See Crim. Proc. Code art. 38.35(4); see
also Gov’t Code § 411.141(10) (providing that “forensic analysis” has meaning assigned by
article 38.35). A “DNA database” means “one or more databases that contain forensic DNA
records maintained by the director of [DPS].” Gov’t Code § 411.141(5); see id.
§ 411.001(3).

The director of DPS is required to establish certain procedures for DNA laboratories. See
id. §§ 411.142(h) (requiring director establish standards for DNA analysis), .144(a).
Section 411.144 of the Government Code provides that a DNA laboratory conducting a
forensic DNA analysis under subchapter G of chapter 411 shall comply with subchapter G
and the rules adopted under subchapter G. See id § 411.144(d); 37 T.A.C. §§ 28.81, .82
(describing minimum standards by which forensic DNA laboratory must abide); see also
Gov’t Code § 411.147(b). '

Upon review, we find the information we marked consists of records relating to DNA
analyses of samples that appear to have been collected under subchapter G of chapter 411
of the Government Code. We note this information appears to be the result of forensic DNA
analyses performed by a DNA laboratory in accordance with DPS regulations. Therefore,
the city must withhold the information we marked under section 552.101 of the Government
Code in conjunction with section 411.153 of the Government Code. See City of Fort Worth
v. Abbott, 258 S.W.3d 320, 328 (Tex. App.—Austin 2008, no pet.) (section 411.153 of the
Government Code prohibits release of DNA records held by city forensic science laboratory
regardless of whether that record has been forwarded to DPS state DNA database).

Section 552.101 of the Government Code also encompasses information protected by other
statutes. Access to medical records is governed by the Medical Practice Act (the “MPA™).
Occ. Code §§ 151.001-168.202. Section 159.002 of the MPA provides:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). Information that is subject to the MPA includes both medical records
and information obtained from those medical records. See id §§ 159.002, .004. The
information we have marked consists of medical records subject to the MPA. The city must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with section 159.002 of the Occupations Code. However, none of the
remaining information constitutes arecord of the identity, diagnosis, evaluation, or treatment
of a patient by a physician that was created or is maintained by a physician. Accordingly, the
city may not withhold any of the remaining information under section 552.101 in conjunction
with the MPA. '

Section 552.101 of the Government Code also encompasses section 1703.306 of the
Occupations Code, which provides:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person|.]

(b) The [Texas City of Licensing and Regulation] or any other governmental
agency that acquires information from a polygraph examination under this
section shall maintain the confidentiality of the information.

Id § 1703.306(a), (b). Upon review, we find the information we marked constitutes
information that was acquired from a polygraph examination and is, therefore; within the
scope of section 1703.306. It does not appear the requestor falls into any of the categories
of individuals who are authorized to receive the polygraph information under section
1703.306(a). Accordingly, the city must withhold the information we marked under section
552.101 of the Government Code in conjunction with section 1703.306 of the Occupations
Code. : '

As previously noted, you state the city will redact certain types of motor vehicle information
under section 552.130(c) of the Government Code. We note some of the remaining
information consists of additional types of information subject to section 552.130. Section
552.130 of the Government Code excepts from disclosure information that relates to a motor
vehicle operator’s license or driver’s license or a motor vehicle title or registration issued by
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a Texas agency, or an agency of another state or country. See Gov’t Code
§ 552.130(a)(1)-(2). Upon review, we find the city must withhold the motor vehicle record
information we have marked under section 552.130 of the Government Code.

In summary, to the extent the city maintains law enforcement records depicting the named
individual as a suspect, arrestee, or criminal defendant, the city must withhold any such
information under section 552.101 of the Government Code in conjunction with
common-law privacy. The city must withhold the information we have marked and all
public citizens’ dates of birth under section 552.101 of the Government Code in conjunction
with common-law privacy. The city must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with (1) section 411.153 of the
Government Code, (2) section 159.002 of the Occupations Code, and (3) section 1703.306
of the Occupations Code. The city must withhold the information we have marked under
section 552.130 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.
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