KEN PAXTON

ATTORNEY GENERAL OF TEXAS

January 17, 2018

Mr. Renatto Garcia

Assistant City Attorney

City of Corpus Christi

P.O. Box 9277

Corpus Christi, Texas 78469-9277

OR2018-01076
Dear Mr. Garcia:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 691652 (File Numbers 1248, RSpr2, DStel, MLop4, MLopS5, and 1338).

The City of Corpus Christi and the Corpus Christi Police Department (collectively the “city”™)

‘received multiple requests from different requestors for information pertaining to a specified
incident and a named individual. You state you are releasing some information. You state
you will redact dates of birth pursuant to Open Records Letter No. 2016-00831 (2016).! You
claim some of the submitted information is excepted from disclosure under sections 552.101,
552.108, and 552.130 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted representative sample of information.?

Initially, we note the submitted information includes police officers’ body worn camera
recordings. Body worn cameras are subject to chapter 1701 of the Occupations Code.
Chapter 1701 provides the procedures a requestor must follow when seeking a body worn
camera recording. Section 1701.661(a) provides:

'Open Records Letter No. 2016-00831 permits the department to withhold public citizens” dates of
birth under section 552.101 of the Government Code in conjunction with common-law privacy without seeking
a ruling from this office.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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A member of the public is required to provide the following information
when submitting a written request to a law enforcement agency for
information recorded by a body worn camera:

(1) the date and approximate time of the recording;
(2) the specific location where the recording occurred; and

(3) the name of one or more persons known to be a subject of the
recording.

Occ. Code § 1701.661(a). In this instance, the first, third, and fourth requestors did not
provide the requisite information under section 1701.661(a). As the body worn camera
recordings at issue were not properly requested by the first, third, and fourth requestors
pursuant to chapter 1701, our ruling does not reach this information as to first, third, and
fourth requestors and it need not be released to the first, third, and fourth requestors
requestors. However, pursuant to section 1701.661(b), a “failure to provide all the
information required by [s]ubsection (a) to be part of a request for recorded information does
not preclude the requestor from making a future request for the same recorded information.”
Id. § 1701.661(b). As the second requestor did provide the requisite information under
section 1701.661(a), we will address your arguments for the body worn camera recordings
as to the second requestor.

Next, you inform us a portion of the body worn camera recordings was shown to the media
and the deceased individual’s family members. Section 552.007 of the Government Code
provides that if a governmental body voluntarily releases information to any member of the
public, the governmental body may not withhold such information from further disclosure
unless its public release is expressly prohibited by law or the information is confidential
under law. See Gov’t Code. § 552.007; Open Records Decision No. 518 at 3 (1989); see also
Open Records Decision No. 400 (1983) (governmental body may waive right to claim
permissive exceptions to disclosure under the Act, but it may not disclose information made
confidential by law). Accordingly, pursuant to section 552.007, the city may not now
withhold previously released information unless its release is expressly prohibited by law or
the information ‘is confidential under law. Although you raise section 552.108 the
information at issue, this section does not prohibit the release of information or make
information confidential. See Open Records Decision Nos. 665 at2n.5 (2000) (discretionary
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions), 177 at 3 (1977)
(statutory predecessor to Gov’t Code § 552.108 subject to waiver). Therefore, the city may
not withhold the portion of the previously released body worn camera recording from the
second requestor under section 552.108 and it must be released.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
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body that claims an exception to disclosure under section 552.108(a)(1) must explain how
and why this exception is applicable to the information at issue. See id. §§ 552.108(a)(1),
301(e)(1)(A); ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state the information you
have marked relates to a pending criminal investigation. Based upon your representation and
our review, we find release of the information at issue would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston [ 14th Dist.] 1975) (court delineates law
enforcement interests that are present in active cases), writ ref’d n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976). Accordingly, we find section 552.108(a)(1) is applicable to the
information you have marked.

However, we note, section 552.108 does not except from disclosure basic information about
an arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers
to the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decision No. 127 (1976) (summarizing types of information considered to be basic
information). Thus, with the exception of basic information, the city may withhold the
information you have marked under section 552.108(a)(1) of the Government Code.’

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information other statutes make confidential.
You claim section 552.101 in conjunction with section 418.181 of the Government Code,
which was added to chapter 418 of the Government Code as part of the Texas Homeland
Security Act. Section 418.181 provides,

Those documents or portions of documents in the possession of a
governmental entity are confidential if they identify the technical details of
particular vulnerabilities of critical infrastructure to an act of terrorism.

Id. § 418.181. The fact information may generally be related to a governmental body’s
security concerns does not make the information per se confidential under section 418.181.
See Open Records Decision No. 649 at 3 (1996) (language of confidentiality provision
controls scope of its protection). Furthermore, the mere recitation by a governmental body
of a statute’s key terms is not sufficient to demonstrate the applicability of a claimed
provision. As with any confidentiality provision, a governmental body asserting
section 418.181 must adequately explain how the responsive information falls within the
scope of the statute. See Gov’t Code § 552.301(e)(1)(A) (governmental body must explain
how claimed exception to disclosure applies).

Upon review, we find you have failed to establish any portion of the information you have
marked reveals the technical details of particular vulnerabilities of critical infrastructure to

3As our ruling is dispositive, we need not address your remaining arguments against disclosure for this
information. ’
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an act of terrorism. See Open Records Decision Nos. 542 (1990) (stating that governmental
body has burden of establishing that exception applies to requested information), 532 (1989),
515 (1988), 252 (1980). Therefore, the city may not withhold any portion of the remaining
information under section 552.101 of the Government Code in conjunction with section
418.181 of the Government Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Accordingly, the city must
withhold the motor vehicle record information you have marked under section 552.130 of
the Government Code.

In summary, pursuant to section 1701.661(a) of the Occupations Code, the submitted body
worn camera recordings were not properly requested by first, third, and fourth requestors
pursuant to chapter 1701 of the Occupations Code and need not be released to the first, third,
and fourth requestors. The city must release the previously released body worn camera
recording to the second requestor. With the exception of basic information, the city may
withhold the information you have marked under section 552.108(a)(1) of the Government
Code. The city must withhold the information you marked under section 552.130 of the
Government Code. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Paiggtlon

Paige Lay
Assistant Attorney General
Open Records Division

PL/gw
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Ref: 1D# 691652
Enc. Submitted documents

cc: 4 Requestors
(w/o enclosures)



