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Mr. Ronny H. Wall

Associate General Counsel
Office of General Counsel
Texas Tech University System
P.O. Box 45031

Lubbock, Texas 79409-5031

OR2018-00957

Dear Mr, Wall;

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 691767.

Texas Tech University (the “university”) received a request for any communications between
the university’s athletic department and the Big 12 Conference (the “Big 12”) regarding a
proposed change to the NCAA bylaws, a specified policy, and information pertaining to a
named employee. You state the university has released some of the requested information.
Although you take no position as to whether the submitted information is excepted under the
Act, you state release of this information may implicate the proprietary interests of a third
party. You state, and provide documentation showing, you notified the Big 12 of the request
for information and of its right to submit arguments to this office as to why the submitted
information should not be released. See Gov’t Code § 552.305(d); see also Open Records
Decision No. 542 (1990) (statutory predecessor to section 552.305 permits governmental
body to rely on interested third party to raise and explain applicability of exception in the Act
in certain circumstances). We have received comments from the Big 12. We have
considered the submitted arguments and reviewed the submitted information. We have also
received and considered comments submitted by the requestor. See Gov’t Code § 552.304
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(providing that interested party may submit written comments regarding why information
should or should not be released).

Initially, we note the requestor has asked the university to answer questions. The Act does
not require a governmental body to answer factual questions, conduct legal research, or
create new information in responding to a request. See Open Records Decision Nos. 563 at
8 (1990), 555 at 1-2 (1990). However, a governmental body must make a good-faith effort
to relate a request to information held by the governmental body. See Open Records
Decision No.561 at 8(1990). We assume the university has made a good faith effort to relate
the questions asked by the requestor to information held by the university.

The Big 12 argues the submitted information is not subject to the Act. The Act is only
applicable to “public information.” See Gov’t Code § 552.021. Section 552.002 of the
Government Code defines “public information™ as the following:

[[Information that written, produced, collected, assembled, or maintained
under a law or ordinance or in connection with the transaction of official
business: : ‘

(1) by a governmental body;

(2) for a governmental body and the governmental body:
(A) owns the information;
(B) has a right of access to the information; or

(C) spends or contributes public money for the purpose of
writing, producing, collecting, assembling, or maintaining the
information; or ‘

(3) by an individual officer or employee of a governmental body in
the officer’s or employee’s official capacity and the information
pertains to official business of the governmental body.

1d. § 552.002(a). Section 552.002(a-1) also provides the following:

Information is in connection with the transaction of official business if the
information is created by, transmitted to, received by, or maintained by an
officer or employee of the governmental body in the officer’s or employee’s
official capacity, or a person or entity performing official business or a
governmental function on behalf of a governmental body, and pertains to
official business of the governmental body.
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Id. § 552.002(a-1). Thus, virtually all of the information in a governmental body’s physical
possession constitutes public information and, thus, is subject to the Act. Id.
§ 552.002(a)(1); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The
Big 12 contends the submitted information is not subject to the Act because the information
was generated by the Big 12, which is not a governmental body. We note, however, the
information at issue consists of e-mails and attachments between the university, the Big 12,
and other third parties that were sent to the university and are in the possession of the
university. Furthermore, this information was collected, assembled, or maintained in
connection with the transaction of the university’s official business, and the university has
submitted this information as being subject to the Act. Thus, the submitted information is
subject to the Act and must be released, unless the information falls within an exception to
public disclosure under the Act.

Section 552.104(a) of the Government Code excepts from disclosure “information that, if
released, would give advantage to a competitor or bidder.” Gov’t Code § 552.104(a). The
“test under section 552.104 is whether knowing another bidder’s [or competitor’s
information] would be an advantage, not whether it would be a decisive advantage.” Boeing
Co. v. Paxton, 466 S.W.3d 831 (Tex. 2015). The Big 12 states it has competitors. The Big
12 states release of the information at issue would place it at a disadvantage by giving its
“competitors insight into the positions of each of the Big 12°s member institutions regarding
a myriad of hot button topics as well as the Big 12’s strategy in grappling with the issues.”
Big 12 also states release of the submitted information “could also harm the Big 12’s
negotiating position with respect to sponsoring certain legislative proposals because such
disclosure would reveal which proposals have been prioritized by the Big 12 over others and
for what reasons.” The requestor asserts that the Big 12 has failed to establish the release of
the submitted information would give advantage to a competitor or bidder. However, after
review of the information at issue and consideration of the arguments, we find the Big 12 has
established the release of the submitted information would give advantage to a competitor
or bidder. Thus, we conclude the university may withhold the submitted information under
section 552.104(a) of the Government Code.'

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/

'As our ruling is dispositive, we'need not address the remaining argument against disclosure of this
information.
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orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerdly,

Jennffer Cqpeland
sgistant Attorney General
pen Records Division

JC/gw
Ref: ID# 691767
Enc. Submitted documents

c: Requestor
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c: Third Party
(w/o enclosures)



