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Deputy City Attorney

City of San Antonio
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San Antonio, Texas 78283-3966
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Dear Mr. Rodriguez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 691492 (COSA File Nos. W188200-101617, W188204-101617, W188197-
101617).

The City of San Antonio (the “city”) received a request for specified e-mail communications
from specified e-mail addresses or containing any of seven specified terms during a specified
time period. You state the city will release some of the requested information.! You claim
some of the remaining the requested information is excepted from disclosure under sections
552.105 and 552.135 of the Government Code.> We have considered the exceptions you
claim and reviewed the submitted representative samples of information.’

'We note the city asked for and received clarification regarding these requests. See Gov’t Code
§ 552.222(b) (governmental body may communicate with requestor for purpose of clarifying or narrowing
request for information); City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that when a
governmental entity, acting in good faith, requests clarification or narrowing of an unclear or over-broad request
for public information, the ten-day period to request an attorney general ruling is measured from the date the
request is clarified or narrowed). '

2Although you also state in your briefyou raise sections 552.106 and 552.111 ofthe Government Code
for certain information you indicated, you have not indicated any information to which these exceptions apply.
Therefore, we assume you have withdrawn your claim these sections apply to the submitted information. See
Gov’t Code §§ 552.301, .302.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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Initially, we note portions of the submitted information, which we have marked, are not
responsive to the instant request because they were created after the date the request was
received, do not fall within the specified time period, were not sent to or from the specified
e-mail addresses, or do not contain any of the specified terms. The city need not release
nonresponsive information in response to this request, and this ruling will not address that
information.

Next, you seek to withhold, among other things, press releases. However, we note the press
releases may have been released to the press. The Act does not permit selective disclosure
of information to the public. See Gov’t Code §§ 552.007(b),.021; Open Records Decision
No. 463 at 1-2 (1987). Information that has been voluntarily released to a member of the
public may not subsequently be withheld from another member of the public, unless public
disclosure of the information is expressly prohibited by law or the information is confidential
under law. See Gov’t Code § 552.007(a); Open Records Decision Nos. 518 at 3 (1989), 490
at 2 (1988). Although you seek to withhold the press releases at issue under section
552.131(b) of the Government Code, this section is a discretionary exception to disclosure
that protect a governmental body’s interests and may be waived. See Open Records Decision
Nos. 665 at 2 n.5 (2000) (discretionary exceptions in general), 663 at 5 (1999) (waiver of
discretionary exceptions). As such, section 552.131(b) neither expressly prohibits the release
of information to the public nor makes information confidential under law. Therefore, to the
extent the city voluntarily released any of the submitted information to the public, it may not
now withhold this information from the requestor under section 552.131(b) of the
Government Code. However, because section 552.131(a) of the Government Code can make
information confidential, we will address the applicability of this exception to any
information previously released, as well as the remaining information.

Section 552.105 of the Government Code excepts from disclosure information relating to:

(1) the location of real or personal property for a public purpose prior to
public announcement of the project; or

(2) appraisals or purchase price of real or personal property for a public
purpose prior to the formal award of contracts for the property.

Gov’t Code § 552.105. We note this provision is designed to protect a governmental body’s
planning and negotiating position with regard to particular transactions. See Open Records
Decision Nos. 564 (1990), 357 (1982), 310 (1982). Information that is excepted from
disclosure under section 552.105 that pertains to such negotiations may be excepted from
disclosure so long as the transaction relating to that information is not complete. See
ORD 310. Under section 552.105, a governmental body may withhold information “which,
if released, would impair or tend to impair [its] ‘planning and negotiating position in regard
to particular transactions.”” ORD 357 at 3 (quoting Open Records Decision No. 222 (1979)).
The question of whether specific information, if publicly released, would impair a
governmental body’s planning and negotiating position with regard to particular transactions
is a question of fact. Accordingly, this office will accept a governmental body’s good-faith
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determination in this regard, unless the contrary is clearly shown as a matter of law. See
ORD 564.

You generally state section 552.105 applies to the information you have indicated. However,
we find you have not demonstrated any of the information at issue pertains to the location,
appraisal, or purchase price of real or personal property for a public purpose. See ORD 310
(statutory predecessor to section 552.105 protects information relating to the location,
appraisals, and purchase price of property to be purchased by governmental body for public
purpose). Accordingly, the city may not withhold any of the information at issue under
section 552.105 of the Government Code.

Section 552.131 of the Government Code relates to economic development information and
provides, in part:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:

(1) a trade secret of the business prospect; or

(2) commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the
information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Gov’t Code § 552.131 (a)-(b). Section 552.131 (a) protects the proprietary interests of third
parties that have provided information to governmental bodies, not the interests of
governmental bodies themselves. There has been no demonstration by a third party that any
of the information at issue constitutes a trade secret or that release of any of the information
at issue would cause a third party substantial competitive harm. See Open Record Decision
Nos. 661 at 5-6 (1999), 552 at 5 (1990). Thus, the city may not withhold any of the
information at issue under section 552.131(a) of the Government Code.

Section 552.131(b) of the Government Code protects information about a financial or other
incentive that is being offered to a business prospect by a governmental body or another
person. Gov’t Code § 552.131(b). Section 552.131(b) protects the interests of governmental
bodies, not third parties. We note the applicability of section 552.131 ends once the
governmental body completes an agreement with the business prospect. Id. § 552.131(c). -
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The city states the information it has indicated contains details regarding the incentives the
city is considering in the process of ongoing economic negotiations. Further, the documents
reveal the city is in the process of negotiating incentive agreements with the businesses at
issue. Upon review, we find the city may withhold the information we have marked under
section 552.131(b) of the Government Code. However, we find the remaining information
does not reveal an incentive being offered by the city or pertains to a completed agreement.
Accordingly, the city may not withhold the remaining information under section 552.131(b).

We note some of the remaining information consists of personal e-mail addresses subject to
section 552.137 of the Government Code.* Section 552.137 excepts from disclosure “an
e-mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body,” unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (¢). See Gov’t
Code § 552.137(a)-(c). The e-mail addresses at issue are not a type specifically excluded by
section 552.137(c). Accordingly, the city must withhold the e-mail addresses we have
marked under section 552.137 of the Government Code, unless the owners of the e-mail
addresses affirmatively consent to their disclosure.

We note some of ‘the remaining materials at issue may be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to furnish
copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A
governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id.; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

In summary, the city may withhold the information we have marked under section
552.131(b) of the Government Code. The city must withhold the e-mail addresses we have
marked under section 552.137 of the Government Code, unless the owners of the e-mail
addresses affirmatively consent to their disclosure. The remaining information must be
released; however, any information subject to copyright may only be released in accordance
with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body. Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.
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