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Office of the City Attporney
City of Dallas

1500 Marilla Street, Room 7DN
Dallas, Texas 75201

OR2018-00717

Dear Ms. Ruiz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 688330 (ORR# C007542).

The City of Dallas (the “city”) received a request for information related to logs for the city’s
Donations Management Agreement. The city states it is withholding certain information
pursuant to Open Records Decision No. 684 (2009)." The city states it will release some of
the requested information. The city claims some of the submitted information is excepted
from disclosure under section 552.101 of the Government Code. We have considered the
exception the city claims and reviewed the submitted representative sample of information.”

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses the holding of the Texas Supreme Court in In re Bay Area
Citizens Against Lawsuit Abuse, 982 S.W.2d 371 (Tex. 1998). In that decision, the Texas
Supreme Court determined the First Amendment right to freedom of association could

'Open Records Decision No. 684 is a previous determination to all governmental bodies authorizing
them to withhold certain information without the necessity of requesting an attorney general decision.

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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protect an advocacy organization’s list of contributors from compelled disclosure through
a discovery request in pending litigation. In reaching this conclusion, the court stated:

Freedom of association for the purpose of advancing ideas and airing
grievances is a fundamental liberty guaranteed by the First Amendment.
NAACP v. Alabama, 357 U.S. 449, 460, 78 S.Ct. 1163, 2 L.Ed.2d 1488
(1958). Compelled disclosure of the identities of an organization’s members
or contributors may have a chilling effect on the organization’s contributors
as well as on the organization’s own activity. See Buckley v. Valeo, 424
U.S. 1,66-68,96 S.Ct. 612,46 L.Ed.2d 659 (1976). For this reason, the First
Amendment requires that a compelling state interest be shown before a court
may order disclosure of membership in an organization engaged in the
advocacy of particular beliefs. Tilron, 869 S.W.2d at 956 (citing
NAACP,357U.S. at462-63, 78 S.Ct. 1163). “‘[I]tis immaterial whether the
beliefs sought to be advanced by association pertain to political, economic,
religious or cultural matters, and state action which may have the effect of
curtailing the freedom to associate is subject to the closest scrutiny.”” Id.

Bay Area Citizens, 982 S.W.2d at 375-76 (footnote omitted). The court held the party
resisting disclosure bears the initial burden of making a prima facie showing that disclosure
will burden First Amendment rights but noted “the burden must be light.” Id at 376.
Quoting the United State Supreme Court’s decision in Buckley v. Valeo, 424
U.S. 1, 74 (1976), the Texas court determined the party resisting disclosure must show “a
reasonable probability that the compelled disclosure of a party’s contributors’ names will
subject them to threats, harassment, or reprisals from either Government officials or private
parties.” Id Such proof may include “specific evidence of past or present harassment of

members due to their associational ties, or of harassment directed against the organization
itself.” Id.

The city argues portions of the submitted information, which it marked, must be withheld
under section 552.101 of the Government Code in conjunction with the freedom of
association pursuant to the holding in Bay Area Citizens. The city explains after a sniper
attack killed or injured a number of the city’s police officers, the city’s police department
created the Assist the Officer Foundation (the “foundation™) to provide assistance to the
officers and their families. The city seeks to withhold the identifying information of
individuals and entities that made donations to the foundation. Although the city generally
states revealing the identities of the donors would have a chilling effect, the city has not
offered any specific evidence of past or present harassment of these donors due to their
associational ties with the foundation. Thus, the city has failed to establish the release of this
information would burden the First Amendment rights as described in Bay Area Citizens.
Accordingly, we conclude the city may not withhold any of the information it marked under
section 552.101 of the Government Code and the right of association.

Section 552.101 of the Government Code also encompasses the common-law physical safety
exception. The Texas Supreme Court has recognized a separate common-law physical safety
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exception to required disclosure. Tex. Dep’t of Pub. Safety v. Cox Tex. Newspapers, L.P. &
Hearst Newspapers, L.L.C.,343 S.W.3d 112,118 (Tex.2011). Pursuant to this common-law
physical safety exception, “information may be withheld [from public release] if disclosure
would create a substantial threat of physical harm.” Id. In applying this new standard, the
court noted “deference must be afforded” law enforcement experts regarding the probability
of harm, but further cautioned, “vague assertions of risk will not carry the day.” Id. at 119.

The city argues the information it marked is excepted under section 552.101 of the
Government Code in conjunction with the common-law physical safety exception. The city
contends “release of the donors|’] names and contact information would create a substantial
threat of physical harm to the individuals and/or entities at issue.” Upon review, we
conclude the city has made only vague assertions of risk of harm that could result from the
disclosure of any of the information at issue. Thus, the city has not demonstrated release of
any of the information at issue would subject anyone to a specific risk of harm. Accordingly,
the city may not withhold any of the information at issue under section 552.101 of the
Government Code in conjunction with the common-law physical safety exception.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. The types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has found personal financial information not relating to
a financial transaction between an individual and a governmental body is excepted from
required public disclosure under common-law privacy. See, e.g., Open Records Decision
No. 523 (1989) (common-law privacy protects credit reports, financial statements, and other
personal financial information). However, there is a legitimate public interest in the essential
facts about a financial transaction between an individual and a governmental body. See Open
Records Decision Nos. 600 at 9 (1992) (information revealing employee participates in group
insurance plan funded partly or wholly by governmental body is not excepted from
disclosure), 545 (1990). We note common-law privacy protects the interests of individuals,
not those of corporate and other business entities. See Open Records Decision Nos. 620
(1993) (corporation has no right to privacy), 192 (1978) (right to privacy is designed
primarily to protect human feelings and sensibilities, rather than property, business, or other
pecuniary interests); see also Rosen v. Matthews Constr. Co., 777 S.W.2d 434
(Tex. App.—Houston [14th Dist.] 1989) (corporation has no right to privacy (citing United
‘States v. Morton Salt Co., 338 U.S. 632, 652 (1950))), rev'd on other grounds, 796
S.W.2d 692 (Tex. 1990). We also note the names of members of the public are generally not
highly intimate or embarrassing. See Open Records Decision No. 551 at 3 (1990) (disclosure
of person’s name, address, or telephone number not an invasion of privacy). Upon review,
we find some of the submitted information, which we marked, satisfies the standard
articulated by the Texas Supreme Court in Industrial Foundation. Therefore, the city must
withhold the information we marked under section 552.101 of the Government Code in
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conjunction with common-law privacy. However, we find the city has not demonstrated any
ofthe remaining information at issue is highly intimate or embarrassing and not of legitimate
public concern. Thus, the city may not withhold any portion of the remaining information
under section 552.101 in conjunction with common-law privacy.

Some of the remaining information is subject to section 552.136 of the Government Code.’
Section 552.136 provides, “Notwithstanding any other provision of [the Act], a credit card,
debit card, charge card, or access device number that is collected, assembled, or maintained
by or for a governmental body is confidential.” Gov’t Code § 552.136(b); see id.
§ 552.136(a) (defining “access device”). Accordingly, the city must withhold the routing and
bank account numbers within the remaining information under section 552.136 of the
Government Code.

In summary, the city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The city must withhold the
routing and bank account numbers within the remaining information under section 552.136
of the Government Code. The city must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

e Ve l—

Claire V. Morris Sloan
Assistant Attorney General
Open Records Division

CVMS/som

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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Ref: ID# 688330
Enc. Submitted documents

c: Requestor
(w/o enclosures)



