KEN PAXTON

ATTORNEY GENERAL OF TEXAS

January 2, 2018

Ms. Criselda Palacios

City Attorney

City of Edinburg

P.O. Box 1079

Edinburg, Texas 78540-1079

OR2018-00078

Dear Ms. Palacios:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 690028 (City Tracking No. 10-52617).

The City of Edinburg (the “city”) received a request for the personnel file of a named
individual and all information pertaining to disciplinary actions involving the named
individual for a specified period of time. You state you will release some information. We
understand you will redact information subject to section 552.117(a)(2) of the Government
Code in accordance with Open Records Decision No. 670 (2001)." You claim the submitted
information is excepted from disclosure under section 552.101 of the Government Code.?
We have considered the exception you claim and reviewed the submitted information.

'Open Records Decision No. 670 authorizes all governmental bodies to withhold the current and
former home addresses and telephone numbers, personal cellular telephone and pager numbers, social security
numbers, and family member information of peace officers under section 552.117(a)(2) of the Government
Code without necessity of requesting an attorney general decision. ORD 670 at 6.

*We note the city failed to comply with the procedural requirements of section 552.301 of the
Government Code in requesting a decision from this office. See Gov’t Code § 552.301(b), (¢). Nonetheless,
section 552.101 of the Government Code can provide a compelling reason to overcome the presumption of
openness caused by failure to comply with section 552.301. See id. §§ 552.007, .302. Thus, we will address
the applicability of this exception to the submitted information, notwithstanding the city’s violation of
section 552.301 in requesting this decision.
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Initially, we note you have redacted information from the submitted documents. Pursuant

“to section 552.301 of the Government Code, a governmental body that seeks to withhold
requested information must submit to this office a copy of the information, labeled to
indicate which exceptions apply to which parts of the copy, unless the governmental body
has received a previous determination for the information at issue. Gov’t Code
§ 552.301(a), (e)(1)(D). You do not assert, nor does our review of our records indicate, you
have been granted a previous determination to withhold some of the information you have
redacted without seeking a ruling from this office. See id. § 552.301(a); Open Records
Decision No. 673 (2000). In this instance, we are able to discern the nature of the
information that has been redacted; thus, being deprived of that information does not inhibit
our ability to make a ruling. Nevertheless, be advised that a failure to provide this office
with requested information generally deprives us of the ability to determine whether
information may be withheld and leaves this office with no alternative other than ordering
the redacted information be released. See Gov’t Code § 552.301(e)(1)(D) (governmental
body must provide this office with copy of “specific information requested”). Thus, in the
future, the city should refrain from redacting, without authorization, any information it
submits to this office in seeking an open records ruling.

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Id. §552.101. Section552.101 of the Government Code encompasses information protected
by section 6103(a) of title 26 of the United States Code, which renders tax return information
confidential. See Attorney General Opinion H-1274 (1978) (tax returns); Open Records
Decision No. 226 (1979) (W-2 forms). Section 6103(b) defines the term “return
information” as “a taxpayer’s identity, the nature, source, or amount of his income,
payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax liability,
tax withheld, deficiencies, overassessments, or tax payments, or any other data, received by,
recorded by, prepared by, furnished to, or collected by the Secretary [of the Treasury] with
respect to a return or with respect to the determination of the existence, or possible existence,
of liability ... for any tax, penalty, interest, fine, forfeiture, or other imposition, or offense[.]”
See 26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term “return information”
expansively to include any information gathered by the Internal Revenue Service regarding
a taxpayer’s liability under title 26 of the United States Code. See Mallas v. Kolak, 721 F.
Supp. 748, 754 (M.D.N.C. 1989), aff’d in part, 993 F.2d 1111 (4th Cir. 1993). Upon we
review, we find the information we have marked constitutes tax return information that is
confidential under section 6103(a) of title 26 of the United States Code. Accordingly, the
city must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with section 6103(a) of title 26 of the United States Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
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both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. Id. at 683. This office has found personal financial information not relating to
a financial transaction between an individual and a governmental body is excepted from
required public disclosure under common-law privacy. See Open Records Decision Nos. 600
(1992) (designation of beneficiary of employee’s retirement benefits, direct deposit
authorization, and forms allowing employee to allocate pretax compensation to group
insurance, health care or dependent care), 545 (1990) (deferred compensation information,
participation in voluntary investment program, election of optional insurance coverage,
mortgage payments, assets, bills, and credit history). However, some of the remaining
information pertains to student loan payments. In Open Records Decision No. 480 (1987),
this office considered whether or not information regarding individuals who defaulted on
student loans was purely personal financial information protected under a right of privacy.
See ORD 480. In that decision, we determined that because the student loans at issue were
backed by public funds, the public had a legitimate interest in information pertaining to the
default of the loans, given the fact that public funds were directly involved. Id. at 4. We
concluded that a right of privacy did not protect the student loan information, as the public
nature of the transactions required the conclusion that whatever privacy interests were
implicated by the information were outweighed by the public’s right to be apprised of the
manner in which its funds were being handled. /d. at 5. Therefore, the city may not withhold
any portion of the remaining information pertaining to the garnishment of wages for student
loan defaults. However, upon review, we find portions of the remaining information satisfy
the standard articulated by the Texas Supreme Court in Industrial Foundation. Thus, the city
must withhold the information we have marked under section 552.101 of the Government
Code in conjunction with common-law privacy. However, we find you have failed to
demonstrate the remaining information is highly intimate or embarrassing and not of
legitimate public concern. Thus, none of the remaining information may be withheld under
section 552.101 in conjunction with common-law privacy.

In summary, the city must withhold the information we have marked under section 552.101
of the Government Code on conjunction with section 6103(a) of title 26 of the United States
Code. The city must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The city must release the
remaining information. ’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
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providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Gerald Arismendez
Assistant Attorney General
Open Records Division
GAA/tdw

Ref: ID# 690028

Enc. Submitted documents

c: Requestor
(w/o enclosures)



