ATTORNEY GENERAL OF TEXAS

December 20, 2017

Mr. Miles J. LeBlanc
* Assistant General Counsel
Houston Independent School District
4400 West 18th Street
Houston, Texas 77092-8501°

OR2017-28913

Dear Mr. LeBlanc:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 688837 (ORR# K092917).

The Houston Independent School District (“HISD”) received a request for information
pertaining to a specified accident. HISD claims the requested information is excepted from
disclosure under sections 552.101 and 552.103 of the Government Code. We have
considered the claimed exceptions and reviewed the submitted information. '

The United States Department of Education Family Policy Compliance Office has informed
this office the Family Educational Rights and Privacy Act (“FERPA™), section 1232¢g of
title 20 of the United States Code, does not permit state and local educational authorities to -
disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records
ruling process under the Act.! Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must not
submit education records to this office in unredacted form, that is, in a form in which
“personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information”). HISD has submitted, among other things, unredacted

'A copy of this letter may be found on the Office of the Attorney General’s website:
https://www.texasattorneygeneral.cov/files/0¢/20060725usdoe.pdf
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education records for our review. Because our office is prohibited from reviewing these
education records to determine whether appropriate redactions under FERPA have been
made, we will not address the applicability of FERPA to any of the submitted records. Such
determinations under FERPA must be made by the educational authority in possession of the
education records.?

Next, we note some of the submitted information was the subject of a previous request for
information, as a result of which this office issued Open Records Letter No. 2015-25531
(2015). In that ruling, we determined the department must release some information
pursuant to section 552.022 of the Government Code, but may withhold the remaining
information at issue under section 552.108(a)(1) of the Government Code on behalf of the
Houston Police Department and the Harris County District Attorney’s Office.
Section 552.007 of the Government Code provides if a governmental body voluntarily
releases information to any member of the public, the governmental body may not withhold
such information from further disclosure, unless its public release is expressly prohibited by
law or the information is confidential by law. See Gov’t Code § 552.007; Open Records
Decision No. 518 at 3 (1989); see also Open Records Decision No. 400 (1983)
(governmental body may waive right to claim permissive exceptions to disclosure under the
Act, but it may not disclose information made confidential by law). Accordingly, pursuant
to section 552.007, HISD may not now withhold the previously released information, unless
its release is expressly prohibited by law or the information is confidential by law.
Section 552.103 of the Government Code is discretionary and does not make information
confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision No. 542 at 4 (1990) (statutory predecessor to
section 552.103 may be waived); see also Open Records Decision No. 665 at 2 n.5 (2000)
(discretionary exceptions generally). Thus, to the extent HISD previously released any of the
submitted information, it may not now withhold such information under section 552.103 but,
instead, must release it. Further , we note HISD no longer asserts section 552.108 for the
submitted information. Therefore, the circumstances on which Open Records Letter
No.2015-25531 was based have changed, and HISD may not rely on that ruling as a previous
determination for any of the submitted information. See Open Records Decision No. 673
(2001) (so long as law, facts, and circumstances on which prior ruling was based have not
changed, first type of previous determination exists where requested information is precisely
same information as was addressed in a prior attorney general ruling, ruling is addressed to
same governmental body, and ruling concludes that information is or is not excepted from
disclosure).

?In the future, if HISD does obtain parental consent to submit unredacted education records and HISD
seeks a ruling from this office on the proper redaction of those education records in compliance with FERPA,
we will rule accordingly.
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Next, we note the submitted information contains the agenda of a public meeting. The
agendas of a governmental body’s public meetings are specifically made public under
provisions-of the Open Meetings Act, chapter 551 of the Government Code. See Gov’t Code
§§ 551.041 (governmental body shall give written notice of date, hour, place, and subject of
each meeting), .043 (notice of meeting of governmental body must be posted in place readily
accessible to general public for at least 72 hours before scheduled time of meeting). The
exceptions to disclosure found in the Act do not apply to information that other statutes make
public. See Open Records Decision Nos. 623 at 3 (1994), 525 at 3 (1989). Accordingly,
HISD must release the submitted agenda of the public meeting pursuant to sections 551.041
and 551.043 of the Government Code.

Some of the remaining information is subject to section 552.022(a)(1) of the Government
Code, which reads as follows:

Without limiting the amount or kind of information that is public information
under this chapter, the following categories of information are public
information and not excepted from required disclosure unless made
confidential under this chapter or other law:

(1) a completed report, audit, evaluation, or investigation made
of, for, or by a governmental body, except as provided by
Section 552.108[.]

Gov’t Code § 552.022(a)(1). We have marked a completed report that is subject to
section 552.022(a)(1). As discussed above, section 552.103 is discretionary. See Dallas
Area Rapid Transit,4 S.W.3d at 475-76; ORD 542 at 4. Therefore, HISD may not withhold
the completed report under section 552.103. However, sections 552.101 and 552.130 of the
Government Code make information confidential under the Act.’> Accordingly, we will
consider the applicability of these sections to the completed report.

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in the Industrial Foundation decision. Id. at 683.
Additionally, this office has concluded the identifying information of juvenile victims of

*The Office of the Attorney General will raise mandatory exceptions on behalfof a governmental body.
See Open Records Decision Nos. 481 at 2 (1987), 480 at 5 (1987).
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abuse or neglect is generally highly intimate or embarrassing. Cf. Fam. Code § 261.201; see
also Open Records Decision No. 628 at 3 (1994) (identities of juvenile victims of serious
sexual offenses must be withheld on basis of common-law privacy). . The Third Court of
Appeals has concluded public citizens’ dates of birth are protected by common-law privacy
pursuant to section 552.101. See Paxton v. City of Dallas, No. 03-13-00546-CV, 2015
WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.).
Nevertheless, because “the right of privacy is purely personal|,]” that right “terminates upon
the death of the person whose privacy is invaded[.]” Moore v. Charles B. Pierce Film
Enters., Inc.,589 S.W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see
also Justice v. Belo Broad. Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) (“action for
invasion of privacy can be maintained only by a living individual whose privacy is invaded”
(quoting Restatement (Second) of Torts § 6521 (1977))); Attorney General Opinions JM-229
(1984) (“the right of privacy lapses upon death™), H-917 (1976) (“We are . . . of the opinion
that the Texas courts would follow the almost uniform rule of other jurisdictions that the
right of privacy lapses upon death.”); Open Records Decision No. 272 (1981) (“the right of
privacy is personal and lapses upon death™). Upon review, we find some of the information
in the completed report, which we have marked, satisfies the standard articulated by the
Texas Supreme Court in Industrial Foundation. Accordingly, HISD must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. HISD must withhold the motor
vehicle record information we have marked in the completed report under section 552.130
of the Government Code.

HISD asserts the remaining information is excepted from disclosure under section 552.103
of the Government Code, which provides, in part, as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
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on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). The governmental body has the burden of providing relevant
facts and documents to show section 552.103 is applicable in a particular situation. The test
for meeting this burden is a showing that (1) litigation is pending or reasonably anticipated
on the date the governmental body received the request for information and (2) the
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal
Found., 958 S.W.2d 479,481 (Tex. App.—Austin 1997, orig. proceeding); Heardv. Houston
Post Co., 684 S'W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.);
Open Records Decision No. 551 at4 (1990). The governmental body must meet both prongs
of this test for information to be excepted from disclosure under section 552.103(a).

HISD informs us and provides documentation showing litigation styled Johnson v. Sam-
Construction Services, L.L.C., et al., Cause No. DC-17-09963, was pending in the United
States District Court for the Northern District of Texas, Dallas Division, when it received the
~ request. Thus, we agree litigation was pending when HISD received the request.
Furthermore, we find the remaining information is related to the pending proceedings for
purposes of section 552.103. Therefore, section 552.103 of the Government Code is
applicable to the remaining information.

However, once information has been obtained by all parties to the anticipated litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect to that
information. See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information
that has either been obtained from or provided to the opposing party in the pending litigation
is not excepted from disclosure under section 552.103(a). We note the opposing party to the
pending litigation at issue appears to have seen or had access to some of the
remaining information. Therefore, HISD may not withhold this information pursuant to
section 552.103. However, we agree HISD may withhold the remaining information at issue
under section 552.103 of the Government Code. = We note the applicability of
section 552.103(a) ends once the litigation has been concluded. Attorney General Opinion
MW-575 (1982); Open Records Decision No. 350 (1982).

In summary, HISD must release the following: (1) any information that HISD previously
released; (2) the submitted agenda of a public meeting pursuant to sections 551.041
and 551.043 of the Government Code; (3) with the exception of the information we have
marked under section 552.101 of the Government Code in conjunction with common-law
privacy and under section 552.130 of the Government Code, which HISD must withhold, the
completed report we have marked pursuant to section 552.022(a)(1); and (4) any of the
remaining information that the opposing party to the pending litigation at issue has seen or
had access to. HISD may withhold the remaining information under section 552.103 of the
Government Code. This ruling does not address the applicability of FERPA to the submitted
information. Should HISD determine that all or portions of the submitted information
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consist of “education records” that must be withheld under FERPA, HISD must dispose of
that information in accordance with FERPA, rather than the Act.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Open Records Division

JLC/tdw
Ref: ID# 688837
Enc. Submitted documents

c Requestor
(w/o enclosures)



